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THE LEGAL HISTORY OF BILINGUALISM IN CANADA 
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TNUTRODUCTION 


lbygage Purposes of the present Part.- 

Tne Distorical Part of our research project is desiened 
to furnish the historical background for the various subjects studied 
in this project. We have tried to write a legal history of bilingualism 
in Canada. This history is mainly concerned with subjects such as the 
language of legislation, the use of languages in court proceedings, 
and mixed juries. We believe that this Part is indispensable for a 
proper understanding of our Report since it traces the evolution of 
the various institutions we have surveyed. While most of the material 
is not new and does not represent the fruits of original research in 
the scientific sense, but rather a compilation of existing printed 
sources, we feel that we can claim to have trod relatively unexplored 
territory in our study of the West and of the Yukon and Northwest 
Territories. For instance, our research shows more than a little 
bilingualism in Rupert's Land and in the Northwest Territories. We 
have found conclusive evidence that notwithstanding the prevailing 
contrary opinion, French was never legally abolished in either the 
Northwest Territories or in the Yukon. In fact, even in Alberta and 
Saskatchewan, the language situation is far from clear from a legal 


point of view. 


Le Methods of research.- 

The present Part is based to a lIrwge extent on compilations 
of printed documents and statutes. Whenever possible we have 
examined the original version of a statute or ordinance. In fact, 


all available printed statutes and ordinances have been examined. 
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A large number of historical works were referred to. They are 
listed in our bibliography. When necessary research was conducted 
in the Archives. We make no greater claim for this Part than to 
say that it is perhaps the first systematic compilation of the 


legal history of bilingualism in this country. 
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A. Nova Scotia prior to Confederation. 


1,03 1713; Acadia becomes a British Colony. 
By Article 12 of the Treaty of Utrecht signed on April 


11, 1713, Acadia, until that date a French possession, became a 
British colony. This article stated: 


" (Louis XIV céde @ l'Angleterre),: "la 
Nouvelle-Ecosse, autrement dite Acadie, en 
son entier, conformément &@ ses anciennes 
limites, comme aussi la ville de Port-Royal, 
nommée Annapolis-Royale, la ville et le fort 
de Plaisance et autres lieux occupés par les 
Francais dans 1'Ile de Terreneuve. Aux 
Frangais restait le droit de pécher et de 
faire sécher le poisson, depuis le Cap 
Bonavista jusqu’a la Pointe du Nord, et de 
la Pointe du Nord jusqu’a la Pointe Riche; 
l'fle du Cap Breton, et toutes les autres 
quel-conques, situées dans l'embouchure et 
dans le golfe de Saint-Laurent, demeurent 

a l'avenir, a la France, avec l'entiére 
faculté au Roi trés=-chrétien d'y fortifier 
une ou plusieurs places. Les habitants du 
Canada, et autres sujets de la France, cessent 
de molester, a l'avenir, les cinq nations 
Bretagne, et les autres nations de 1' Amérique 
amies de cette Couronne; pareillement les 
sujets de la Grand-Bretagne se comportent 
pacifiquement envers les Americains, sujets 
ou amis de la France." "Ll 


py CE 


Lquoted by Doutre, G. and Lareau, E., Histoire Générale du 
Droit Canadien, Montreal, 1872, Vol. I, p. 246. 
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The French population of Acadia, which had been a 
few hundreds in 1671, the last year of arrival of immigrants 
from France, had reached 1700 at the time of the signing of 
the Treaty of Utrecht!, 


1.04 1713-49: Early British Government allows some 


Acadian self-government. 


At first, Acadia was a British Colony only in name, 
for until 1749 the only English inhabitants were a few soldiers 
and merchants at Annapolis and Canso, augmented in the latter 
village by a transient fishing population. 2 Government was 
largely a matter of supervising the Acadians who constituted 
almost the entire population.? In fact, even after 1713, the 
Acadian population continued to double every 16 years despite 
departures and persecutions.4 By 1749, there were around 
10,000 Acadians.» The Acadians continued as apathetic to 
political and military matters under their British masters 
as they had been under the French. They disregarded official 
regulations and maintained a form of rudimentary self-rule, © 


the Government of Nova Scotia, by G. Murray Beck, Toronto, 
oo es 

Beck, ibid. 
id. 
4Langlois, Georges, Histoire de la Population Canadienne 
Francaise, 2nd ed., Montreal, 1935, p. 32. 

Beck, (loc... cit. 
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The Board of Trade, organ of British government entrusted with 
the administration of the Colonies does not appear to have 
adopted any definite policy towards them. Nevertheless, the 
Board agreed to guarantee the constitutional rights of English- 
men as a means of attracting settlers in the new possession 
and in 1719 provided Governor Phipps with a new Commission 

and Instructions, requiring that an Assembly be called. 
However, the first Assembly was not convoked until 1758. Until 
that time, the Colony was governed by means of proclamations 
of the Governor and of his Executive Council. Prior to 1755 
"native instruments of government” evolved, the purpose of 
which was to provide a regular channel of communication be- 
tween the Governors and the local population. As early as 
1710 the Acadians had sent emissaries to deal with the new 
masters who, realizing the need for persons to receive and 

see to the execution of their orders, proceeded to regularize 
their election and functions. These emissaries became a form 
of Acadian self-government and at the same time served as 
buffers between the latter and the Enelisoe Hence, since 


during the makeshift government between 1710 and 1749 the 
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Acadians were able to communicate with the administration 
through their own representatives, it might be said that 

to that extent the French language continued to be recognized 
under the British. 


1.05 1749-1755: Eng 


lish settlement and the expulsion 
of Acadians. 


The policy of English settlement of Acadia began 
in earnest in June 1749, when Colonel Wallace arrived at 
Chebucto with 2,546 British settlers.+ By 1755, the year 
of the mass deportation of the Acadians, the English popula- 
tion had grown to around 3,000. In 1766 it was 9,000; in 
1767, 13,374; and by 1774 it had reached a total of 17,000, 
a figure, however, which must be deemed to include 1,265 
Acadians.2 This policy of greatly increased English settle- 
ment, combined with the expulsion of the Acadians, eventually 
gave Nova Scotia a predominantly English stamp which it 
maintains to the present day. 

1.06 1749: French lan _formally abolished. 


The French language from that time on ceased to 
enjoy any legal status whatever. Nevertheless, the legal 


basis for official unilingualism in Nova Scotia is to be 


lias; p. 6, 
Langlois, op. cit., p. 131 
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tet in the constitution of that Province which was em= 
pede in the Commission and Instructions to Edward 
Cornwallis issued on May 6, 1749 rather than in the 
expulsion of the Acadians. 

Two kinds of colonial constitution were possible 
at that time - prerogative and statutory constitutions. 
The competence of Parliament to enact a constitution for 
a Colony was never in question, but at first there was 
serious doubt as to the authority of the Crown to do same. + 
The case of Campbell v. Hall? settled that the Crown alone 
had the power to legislate for a conquered country. However, 
this power was subject to the terms of capitulation or of 
the treaty of peace and subordinate to the authority of 
Parliament. Nothing in the Treaty of Utrecht had guaranteed 
to the Acadians the continuation of their language or of 
French laws. As Lord Mansfield wrote in Campbell v. Hall: 

"It is left by the constitution to the 

King’s authority to grant or refuse a 

capitulation: if he refuses, and puts 

the inhabitants to the sword or extermi-~ 

nates them, all the lands belong to him. 


If he receives the inhabitants under his 
protection and grants them their property, 


Isee Read, G.E., "The Early Provincial Constitutions" 
pene te) 26 Can. Bar. Rev., 625. 
2(1774) Cowp. 204; Lofft 655. 
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he has a power to fix such terms and 
conditions as he thinks proper. He is 
entrusted with making the treaty of 
peace: he may yield up the conquest or 
retain it upon what terms he pleases. 
These powers no man ever disputed, nei- 
ther has it hitherto been controverted 
that the King might change part or the 
whole of the law or political form of 
government of a conquered dominion." 


By the above-mentioned Commission and Instructions to 
Colonel Wallace, English law was introduced to Acadia. 
With respect to the grant of legislative power the Com- 


mission provided as follows: 

"And you the said Edward Cornwallis 
with the advice and consent of our said 
Council and Assembly or the major part 
of them respectively shall have full 
power and authority to make, constitute 
and ordain Laws, Statutes and Ordinances 
for the Public peace, welfare and good 
government of our said province and of 
the people and inhabitants thereof and 
such others as shall resort thereto & 
for the benefit of us our heirs and 
Successors, which said Laws, Statutes 
and Ordinances are not to be repugnant 
but as near as may be agreeable to the 
Laws and Statutes of this our Kingdom 
of Great Britain."'2 


The Commission md Instructions o!so provided that the rule 


lquoted in Read, op. cit., at 622. 
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of decision in the courts was to be in accordance to the 
law of England. 

The use of any foreign language in English 
courts and records had been completely abolished by 
statute in 1731.1 This Act provided as follows: 


"15. Item, because it is often 

| showed to the king by the prelates 
‘dukes, earls, barons and all the 
commonality, of the great mischiefs 

which have happened to divers of the 
realm, because the laws, customs and 
statutes of this realm be not commonly 
known in the same realm, for that they 

be pleaded, showed, and judged in the 
French tongue, which is mich unknown 
in the said realm; so that the people which 
do implead or be impleaded, in the king's 
court and in the courts of other have no 
knowledge nor understanding of that which 
is said for them or against them by their 
sergeants and other pleaders; and that 
reasonably the said laws and customs shall 
be the more soon learned and known, and 
better understood in the tongue used in 
the said realm, and by so much every man 
of the said realm may the better govern 
himself without offending of the law, and 
the better keep, save, and defend his 
heritage and possessions; and in divers 
regions and countries where the king, the 
nobles, and other of the said realm have 
been, good governance and full right is 
done to every person, because that their 
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las and customs be learned and used 

in the tongue of the country; the 
king, designing the good governance 

and tranqulity of his people, and to 
put out and eschew the harms and mise 
chiefs which do or may happen in this 
behalf by the occasions aforesaid, hath 


ordained and established by the assent 
aforesaid, that all pleas which shall 

any_of his justices whatsoever, or in his 
other places, or before any _of his other 


defended, answered, debated, and judged 
in the English tongue, and that they be 


Whereas many and great mischiefs do fre=- 
quently happen to the subjects of this 
kingdom, from the proceedings in courts 
of justice being in an unknown Language, 
those who are summoned and impleaded ha- 
ving no knowledge or understanding of 
what is alleged for or against them in 
the pleadings of their lawyers and attor- 
neys, who use a character not legible 

to any but persons practising the law: 
to remedy these great mischiefs, and to 
protect the lives and fortunes of the 
subjects of that part of Great Britain 
called England, more effectually than 
heretofore, from the peril of being en= 
snared or brought into danger by forms 
and proceedings in courts of justice, in 
an unknown language, be it enacted by the 
king's most excellent Majesty, by and 
with the advice and consent of the lords 
spiritual and temporal and commons of 
Great Britain in parliament assembled, 


1.06 


|  aeqqesd yom 30. 
ajed « eres sactensse odd ot 
toda dotde aeeke tte aad: 98 ad Be 
evens: ecw Prv0g 8, Bl bab seia_od 


oh: Te od Lede leona dat 
“py at cet 1B 
s edabiBL A bol (ozat bas Verade jn 


-e1t ob eteidoatn Jeong bas ‘coal asia 


atda 30 atootdws aft of neqgad Vitasup 
eiivoo ni agnibesserq ef% mor] 4 


to gotbnastereban to egbelwond om gaiv 
ni wedd jenisgs to sok begelis af tadw 
“10338 bre exoywel sles 16 egatbselq oft 
oldige! 30a tes :exed> & Saw Bord Bg 
‘wal edd goletiostq anos 
o3 bas .stetdostw daorg 
oft 20 esnutx02 bas sev. 
ofssiv4G Isex) To 
nad? yilewtoetis 
“na goted Yo Iitaq od 
emrot vd teense osntk 
at ,sotjaut Io ssavo0 mt 
ed} ed bejoass Jt od , 


ee 


oa font 


Se ‘saenoo Sai Gabe tge rane 
,beldmeasy tnsasiizeq al | 


= HS = 1.06 


and by the authority of the same, that 
from and after the twenty-fifth day of 


March one thousand seven hundred and 
thirty-three, all writs, process and 

returns thereof, and proceedings thereon, 
and_ all pleadings, rules, orders, indict- 
ments, informations, inquisitions, present- 
ments, verdicts, prohibitions, certificates, 
and all patents, charters, pardons, com- 
missions, records, judgments, statutes, 
recognizances, bonds, rolls entries, fines 
and recoveries, and all proceedings rela- 
ting thereunto, and all proceedings of 
courts leet, courts baron and customary 
courts, and all copies thereof, and all 


proceedings whatsoever in any courts of 
justice within that part of Great Britain 


called England, and in the court of ex= 
chequer in Scotland, and which concern the 
law and administration of justice, shall 
be in the English tongue and language onl 
and not in Latin or French, or any other 
tongue or language whatsoever, and shall 
be written in such a common legible hand 
and character, as the acts of parliament 
are usually engrossed in, and the lines 
and words of the same to be written at 
least as close as the said acts usually 
are, and not in any hand commonly called 
court hand, and in words at length and 
not abbreviated; any law, custom or usage 
heretofore to the contrary thereof not- 
withstaind: and all and every person or 
persons offending against this act, shall 
for every such offence forfeit and pay 
the sum of fifty pounds to any person who 
shall sue for the same by action of debt, 
bill, plaint, or information in any of His 
Majesty's courts of record in Westminster 
Hall, or court of exchequer in Scotland 
respectively, wherein no essoin, protection 
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or wager of law, or more than one 
imparlance, shall be allowed.,."1 


By implication, this statute was part of the law of Nova 
Scotia so that English can be deemed to have become the 


sole official language of the colony. 


1.07 1758: Legislative Assembly set up and never 
used French. 


The Legislative Assembly of Nova Scotia was first 
convened on October 2, 1758. There was never any provision 
as to the language of debate or record. However, English was 
always assumed to be the official language and in any case, 
the French speaking Acadians were barred from membership 
in the Assembly by the anti-Catholic Test Act.” Never- 
theless, as we will see3 some token attempt has been 
made in recent years to introduce the occasional use of 
French in the Nova Scotia legislature. 

1.08 Conclusion. 

From the time of the first Legislative Assembly 
in 1758 to Confederation, not a single Nova Scotia statute 
is to be found conferring any legal status whatever on 


the French language. English only had legal status. 


1 Quoted in Taylor, G. Kos, "The Official Language of the 
Courts in Saskatchewan" (1931) 9 Can. Bar. Rev. 277 
at 2135 Lae Italics ours. 
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B. Prince Edward Island 


1.09 Created in 1749; English law introduced by 
implication. 


Prince Edward Island, formerly known as St. 
John's Island, received its constitution in the form 
of a Commission of August 4, 1769, and Instructions of 
July 27, 1769 to Governor Patterson. These documents 
were essentially similar to those issued in 1749 to 
Colonel Wallace for Nova Scotia. With regard to judi- 
cial institutions, there were express instructions to 
follow the Nova Scotian model.1! Therefore, while there 
was never any express provision to that effect, 
English may be taken to have become, and to remain, 
the official language of Prince Edward Island. It 
is worth noting that no provisions at all are to be 
found in the pre-Confederation statutes of Prince 


Edward Island with regard to the status of any language. 


lRead, op. cit. at 630. 
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C. New Brunswick 
110 Created in 1784, 

The New Brunswick constitution originates in 
the Commission of August 16, 1784 and the Instructions 
to Governor Thomas Carlton. These documents also 
correspond very closely to the Nova Scotian. Prior 
to its creation as a separate Province, New Brunswick 
had been a part of Nova Scotia, and the form of govern- 
ment established for New Brunswick was substantially 
identical to that of the older province. As in Nova 
Scotia, there was no express statutory provision govern- 
ing the use of any language. However, by virtue of 
custom and usage as well as the importation of English 
law into New Brunswick we may conclude that English 
became and remained the official tongue of that Pro- 
vince. sefore Confederation there are no legal pro- 
visions whatever governing language rights. Our 
research has disclosed only one statute dealing with 
the French-speaking inhabitants of New Brunswick and 


this had nothing at all to do with the use of any 
language. It was entitled An Act relating to French 
Paupers in the Parish of Dorchester in the County 


tread, op.ecit. at 630. 
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A, INTRODUCTION. 
ec Scope of the present part. 

The present Part is devoted to a historical study of 
the law of bilingualism in Canada from the time of the 1760 
conquest on. We have not thought it necessary to survey the 
French Regime as it consisted of a homogeneous French- 
speaking community which had reached about 60,000 souls by 
the time of the conquest. Since there were no English inhabi- 
tants, all legal matters were transacted in French. Things 
changed naturally in 1760 with the British military occupa- 
tion and the gradual influx of English-speaking immigrants. 
The present Part will examine in detail what happened in the 
field of law from 1760 until Confederation. By Canada we 
understand the area presently known as Quebec and Ontario, 
and which at one time was divided into Lower and Upper Canada. 
We would also like to reiterate that this Part constitutes, to 
a large extent, a compilation of material found in secondary 
sources and which provides a useful background for the other 
chapters of this research project. It contains very little, 
if any, original historical documentation. It is designed 
to provide the indispensable toile de fond for the rest of 


this research project. 
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iiy Ae Organization of Division Il.- 


The present Division is devoted to the legal history of 
bilingualism and what was formerly known as Quebec or Canada and now 
includes both the provinces of Quebec and Ontario. The British 
Regime (1760-91) will be surveyed first. It is itself divided in 
three periods: the military government (1760-63), the civil govern- 
ment (1763-74) and the Legislative Council (1774-91). We will then 
study the half-century sepehat iad the Constitutional Act of 1791 
and the Act of Union re-uniting Upper and Lower Canada. This Division 
will conclude with an examination of the Confederation Debates leading 


to the B.N.A. Act of 1867. 


o ’ ny 7 
S° | ~. 35 gotety Q 24 telieslerass 


=> a | bates s 


to yvrodatd [syef edt of Mente at noletyid taonera 


won bas sbans) 10 oedaup Bs PORE, yiremiot sae 3a 7 ms 
, Oe eer ui 


flialstied oiT obtadnd ors sedeu® to a. eae ua ro 

at bobivib tfleagt at $I stent? boyevtwe "od “ELbe “tae: 0 odyt) stn 
rrsvon fivto sdt °.(€3-0d72) Jae mere vOS cisektin’ edt “heat 
nod CLitw ow 4 (Le-HVVL) Liomwed ovisele tied ‘ene: baa: (#7-eare) 9 


a 
2h fanoltwittanod eds yalisragee: yrutaso~ tad eid ve 


: 
Se ee en nr 


‘ 
molelivid sist .sisasd tewol bas teqqU. gntitav-ay nota, 36395 edt 13 


natssel asisaded molistebestned edt to sottentmexe ns diiw ebulonos LL, ; 
: . 7 ‘ y 7) SP? 22FE 45 


.Y38L to doA .A.W.G ¢ end or 
» Bate ees yaa: Lam, yooe ay 


7 / ; iT F 
; _ te ake ee) phy Re ioe 


<n oi hese ioe) 
<a 


_ 
Nn yur woe, t ie ina eae 


- Last aia se i 
i <4 ee 


2D = 1ti3 


B. BRITISH REGIME: 1760 - 1791. 
Pals Introduction. 
From the time of the Cession until the Constitutional 
Act of 1791 which divided Canada into Upper and Lower Canada, 
the Province of Quebec was administered under three different 
successive forms of government. These were: 
a) 1760 - 1763: a military government 
composed of the commanding General of the 
English troups, and the Governors of Quebec, 
Montreal, and Trois-Riviéres. 
b) 1763 - 1774: a form of civil government 
consisting of a Council exercising legislative, 
executive, and judicial powers, composed of 
a Governor General residing at Quebec and his 
Lieutenant-Governors at Montreal and Trois- 
Riviéres, of the Chief Justice, the Customs 
Inspectors, and of 8 persons chosen among the 
most noble inhabitants, only one of the latter 
being a Canadian. 
c) 1774 - 1791: the Legislative Council 
established under the Quebec Act of 1774 and 
composed of 23 members of whom one third were 


Roman Catholic Canadians. 
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This period of three decades is of great importance in the 
legal history of bilingualism, for, while no text of po- 
sitive law gave the French language an official status, 
neither was there any which abrogated its use and replaced 

it with English as the official language of the Colony. 
Furthermore, the communications and practices of the British 
administrators present strong evidence that the use of French 


was to continue in the public institutions of Canada. 


1. BRITISH MILITARY REGIME (1760-63). 
LS 14 The Articles of Capitulation: 1759-60. 


With the signature of the Articles of Capitulation 
of Montreal on September 8, 1760, all resistance ended and 
possession of Canada was taken by the British forces. The 
Articles of Capitulation of Quebec had been signed on Septem- 
ber 18, 1759. No provision of the Articles of Capitulation 
either of Quebec or Montreal makes mention of the status to 
be accorded to the French language. Article II of the Quebec 


Articles states "that the inhabitants shall be preserved in 


the possession of their houses, goods, effects and privileges." 


To which the reply of the British was: "granted, upon the 
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laying down of their arms."! It is conceivable that the 
continued use of the French language could be deemed to 
fall within such "privileges", but in the context of the 
Article this interpretation is somewhat strained. Article 
XLII of the Article of Capitulation of Montreal demanded 
that, 

" The French and Canadians shall con- 

tinue to be governed according to the 

custom of Paris, and the Laws and Usages 

established for this Country, and they 

shall not be Subject to any further 

imposts than those which were established 

under the French Dominions," 
To which the laconic British reply was, 

" They become the subjects of the King." 
But, as will be explained later, this reply must not be 
taken to indicate that it was the intention of the conquerors 
to abrogate either the French laws or language. Indeed it 
was the intention of the British to retain the records, 
all in the French language, of the courts of the former 


regime. This may be seen from the terms of Article XLV 


of the Articles of Capitulation of Montreal: 


lguoted in Shortt, Adam and Doughty, Arthur G., Documents 
Relating to the Constitutional History of Canada, 1759 = 
1791; Ottawa, 1918, Vol. I, p. 5. This essential compila- 
tion will be referred to hereinafter as Constitutional 
Documents. — 
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" The Registers, and other papers of 
the Supreme Council of Quebec, of the 
Prev6té and Admiralty of the said city; 
those of the Royal jurisdictions of 
Trois Riviéres and of Montreal; those 
of the Seignional Jurisdictions of the 
colony; the minutes of the Acts of the 
Notaries of the towns and of the coun- 
tries; and in general, the acts and 
other papers, that may serve to prove 
the estates and fortunes of the Citizens, 
shall remain in the colony, in the rolls 
of the jurisdictions on which these 
papers depend."1 


The British reply was: "Granted". 

The British thus wished to ensure continuity in 
the administration of justice by having available for con- 
sultation the precedents and records of the previous regime, 


all of them naturally entirely in the French language. 


LeL5 Jacques Allier, the first French Canadian judge 
under British rule. 


Steps toward the regular administration of the 
law were promptly taken in the conquered territory. 
Colonel Young was appointed civil and criminal judge in 
the town of Quebec. On January 16, 1760, General Murray, 


the Commander in Chief of the British troups in the St. 


1 hee : 
Constitutional Documents, op. cit., p. 34. 
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Lawrence, issued a commission in the French. language 

to Sir Jacques Allier, making the latter civil and 
criminal judge in "The Parish of Belletier and those 
lying beyond as far as Camoraska, inclusive". Thus was 
appointed the first French Canadian judge under British 
Rule. 1 


1.16 Administrative districts retained. 


Immediately after the capitulation of Montreal, 
General Amherst, Commander in Chief of the British forces 
in North America, took measures for the establishment of 
a provisional military government. He retained the French 
division of the Province into the three administrative 
districts of Quebec, Trois Riviéres and Montreal. On 
September 16, 1760, Colonel Burton was made Governor of 
Trois-Riviéres and on September 22, Brigadier-General 
Gage, of Montreal. Murray was already Governor of Quebec. 
ie, French Militia officers authorized to render 

lower justice in districts of Montreal and 


Trois-Riviéres. 


On September 22, 1760 at Montreal Amherst issued 


Constitutional Documents, p.37 
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a proclamation in the French language whereby he informed 
the populace of the appointment of Gage and Burton, and 
authorized the Governors"...to nominate to all posts 
vacant in the Militia", and to begin "by signing com- 
missions in favour of those who have lately enjoyed 

such posts under His Most Christian Majesty." The 
proclamation entrusted the administration of justice 

to the Militia in the following terms: 


" That in order to settle amicably 

as far as possible all differences 

which may arise amongst the inhabitants, the 
said Governors are charged to au- 

thorize the Officer of Militia com- 
manding in each parish or district 

to hear all complaints, and if they 

are of such a nature that he can 

settle them, he shall do so with all 

due justice and equity; if he cannot 
decide at once, he must send the par- 

ties before the Officer commanding the 
troups in his district, who shall in 

like manner be authorized to decide be- 
tween them if the case is not sufficiently 
serious to require its being brought 
before the Governor himself, who in 

this, as in every other case, shall 
administer justice where it is due."1 


The Militia had been organized by Governor Frontenac during 
the French regime as a result of a serious deficiency in 


the number of the Royal troups, stationed in New France. 


lconstitutional Docune nts, p. 40. 
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All able-bodied men were required to serve in the Militia, 
with the exception of a few officials. The Militia cap- 
tain in each parish became the local representative of 
the central Government in civil as well as military 
matters. ! 

By entrusting the administration of justice 
of Montreal and Trois-Riviéres to Militia officers, the 
British thereby ensured that disputes would be tried by 
the inhabitants enjoying the greatest respect and who 
padetatood the language of the litigants. 

1.18 Administration of justice at Trois-Riviéres. 

On October 1, 1760, Governor Burton posted the 
ordinance dated September 22, 1760, of General Amherst, 
and accompanied it with one of his own in French in which 
he enjoined the Militia officers or captains to decide 
all suits brought before them with justice and free of 
charge.“ On October 6, 1760 he wrote a letter to all 
the captains of the Militia to accompany his own ordi- 


nance and that of Amherst. In it he said, "La bonne 


lwade, Mason; The French Canadians, Toronto, 1955, pp. 
50251. 
2Doutre and Lareau, op. cit., p. 489. 
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reputation dont vous jouissez me persuade que j'aurais 
lieu d'@€tre content de vos soins, pour faire régner 
la paix et l'harmonie dans votre paroisse."! The 
Militia officers were not commanded to decide ac- 
cording to any particular system of law but "suivant 
les lumiéres de votre raison et en conscience avec 
toute la justice et la droiture..."2. Moreover, a 
right of appeal to the British commander in the 
parish was established: 

" Si l'ent@tement des parties, ou la 

nature embarrassante des causes 

vous Stait le pouvoir de terminer par 

vous m@émes, vous renverrez pour lors 

les parties devant l'officier des 

troupes commandant dans votre dite 

paroisse de...qui en décidera suivant 


les instructions qu'il a regues de moi 
a ce sujet."3 


Lens Administration of justice at Montreal. 


Governor Gage entrusted the administration of 


justice in Montreal to the local Militia officers by 


means of an ordinance issued on October 28, ieaoe 


Ipoutre and Lareau, op. cit., p. 489. 
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This ordinance also provided for a right of appeal to 
the officers commanding the British troups in the 
district or canton where the parties resided. The 
procedure for appeal is of interest: 

"...tous appels fait pardevant Nous 

doivent @tre rédigés par écrit, et 

remis entre les mains de notre 

sécretaire; et le jour que nous 

destinerons a les écouter et 

déterminer sera publié et af- 

Pl OnG ware 

The provision is interesting because Governors 
Murray, Burton and Gage each appointed a French-speaking 
Swiss as his secretary - H. T. Cramahé at Quebec, J. 
Bruyéres at Trois-Riviéres, and G. Maturin at Montreal. 
Thus it was assured that the representatives of the 
British Crown could make themselves understood in com- 


munications with the public. Conversely, the Canadians 


were able to communicate in their own language with the 


administration. 
pad Administration of justice at Quebec. 


On October 31, 1760 Murray established a ju- 


dicial system at Quebec differing from those at Trois- 
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1 
Rivitres and Montreal. 
placed in the hands of a seven-man military Council instead 


of the local Militia officers. 


ee 


judges were final. Article 7 of the ordinance stated, 


" Les jugements qui seront rendus en 
notre Hétel, & l'audience, seront exé- 
cutés sans appel, et les parties 
contraintes d'y satisfaire suivant ce 
qui sera prononcé; & l'exception des 
affaires que nous jugerons 4a propos 

de renvoyer au Conseil militaire pour 
@tre jugées; lesquelles seront remises 
% un des Conseillers que nommerons, 
qui en fera son rapport au Conseil, 
pour sur icelui @étre fait droit a qui 
il appartiendra." 


Article 1 of the same ordinance provided the procedure 


the commencement of actions: 


On November 2, 1760 in conformity with the ordinance of 


" Toutes plaintes ou affaires d'intérét 
civil ou criminel nous seront faites par 
placets ou requétes adressant a Nous, 
lesquels seront remis néanmoins a M. H. 
Cramahé, notre secrétaire, qui les 
répondra, pour que les assignations 
soient ensuite données par le premier 
huissier, aux parties adverses, aux fins 
de comparattre pour défendre en notre 
audience suivant les délais marqués eu 
égard & la distance des lieux." 


EERE 


1ohe text is found in Doutre and Lareau, Op. CiLty. pps 


491-2. 


The administration of justice was 
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the 3lst, Murray appointed seven councillors!, Not one of 
these was a Canadian. However,four (Major Augustin 
Prévost, Hector Théophile Cramahé, Jacques Bazbult, and 
Edmond Mabane) bore French names, But on the same day, 
Murray commissioned Jacques Belcourt de la Fontaine, a 
prominent Canadian lawyer, as his Attorney-General for 

the entire South Shore of the Yuebec District’. A si- 
milar commission was issued to another prominent Canadian 
lawyer, Joseph-Etienne Cugnet, for the North Shore’, Both 
Attorneys-General, by the terms of their commissions were 
to be aided in their functions by the Chief Clerk of 

the Superior Council at Quebec or by clerks commissioned 
by them. The Chief Clerk was Jean Claude Panet, a former 
soldier in the French navy who had emigrated to Canada in 


1740.4 


vi ° ® e ° e ° 2 
Their Commission is reprinted in Doutre and Lareau,op. cit., 


pp. 492-3. 
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His Commission is reprinted in Doutre and Lareau, op. cit., p.493. 


Sid, 
“id, 


_ 
7 


20, 900 30H taxol Ltonueg paves besnteqga, orm allo 
sitideuguaA 1otsM) sili iecieall Leatbannd en oes a 


PM. 


bee ,3iudsad eouposl .Sdamax0 slingoadT to320H | saeoveas tr 


Y 


.vsb ems2e edd mo 3uh@ .2emen donsxt ertad, (sandaM boonbs : 


fee 


8 ,entstnod af ab truoolad ies ese bento eaimmos veer i 

roi Ietanesd-van103gA aid an Peta, notbeasd Sneakaoxg 12 

“te A sobateld satan with 0 oxoda, si3u0a extiaa od3 i 

netbsos) trentmoxrg rotons Oo? bevset esw noteatmanos refine ae 

di04 “erode A3x0“ oft tot ,seng_ud sano! s¥-riganot eToywel a 

atew enolesiomos xiedd to emret ond, xd Lexonad-evonr0336 . 
20 Axel Zeki ana vd anoltong? mya ot bebis od ot . 

benoleatmos evzefo 7 to sedeup 36 Koaued sobsoq? pF 7 
tomxe} & ,JensT ebysld nest asw ax09 jatdo oT “iver yd 


6 
uy hd 


nt sbposS 03 betetsime bed ofw yven doves edd, at arash 


i 7 i . A 
ys , ’ : . r 
is —_ ag 7 oe >. 7 


yee 19 es Oo =) 


7 
¢ 
; ». srpued) og OU ae 


- 62 - 2) 


5 eee Improvement of system of justice at Montreal. 


On October 31, 1761, Governor Gage streamlined 
the administration of justice in the Montreal aea by 
subdividing the militia courts into five distinct district 
tribunals.! In each of the latter he established a Chambre 
de Justice, composed of no more than 7 nor less than 5 
officers of the Militia. The latter were to arrange among 
themselves their turns of duty. Each court sat every 15 
days, and an appeal lay to three Councils of British of- 
ficers which sat for this purpose on the 20th of every 
month at Montreal, Varennes and St-Sulpice. From these 
Councils a final appeal lay to the Governor himself. 
Provision was also made to ensure that the judgments of 
the five Courts and the Governor's ordinances (both is- 


sued in French) would be adequately preserved. 


ltext of ordinance quoted in Doutre and Lareau, op. cit., 
pp. 503-4. 
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La22 This system of justice receives royal approval. 


The King approved of the general system of justice 
and administration established by Amherst at Montreal and 
Trois-Riviéres and by Murray at Quebec . This approval 
was conveyed through the Earl of Egremont, the Secretary 
of State, in a dispatch to Amherst, dated December 12, 
17611. This letter is noteworthy for its enjoinder that 
the Governors were to issue strict orders to British 
personnel forbidding them to insult the language, dress, 
customs and country ofthe inhabitants. 

Les Improvements at Trois-Riviéres. 

On May 8, 1762, Governor Burton was relieved 
temporarily of the administration of Trois-Riviéres in 
order to return to the army. His successor was Frederic 
Haldimand, a Swiss infantry colonel in the service of the 
British army. Haldimand published an ordinance on June 
5, 1762 whereby the Government of Trois-Riviéres was 


divided for the purposes of the administration of justice 


] : “ 
“Doutre and Lareau, op. cit., p. 503. 
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into four districts!. In each district he established 
Chambresd' Audience, consisting of a body of 3 to 5 
Militia officers of whom the president was to be a 
captain. Article 9 of this ordinance ensured that 
adequate records would be maintained by establishing 
assistance similar to that in Montreal: 


" Chacune des chambres aura un écrivain 
qui sera nommé &4 cet effet et dont les 
émoluments seront fixés par nous, et 
affichés dans 1'intérieur de la chambre 
d'audience. Chaque écrivain aura soin 
de tenir pour la chambre a laquelle il 
est attaché un Registre numéroté par 
premiére et derniére page et paraphé 

& chaque page d'un des capitaines de 

la chambre, dans laquelle seront en- 
registrés tous les Jugements de la 

dite chambre, et les Ordonnances de 
Justice et de Police qui seront par 
nous rendues." 


1.24 Promulgation of ordinances in the French language. 
Apart from the administration of justice, the 

ordinances which governed the life of the Colony were 

promulgated in French, so that the populace would under- 

stand them. On this task the Governors were aided by 

their French-speaking secretaries who drafted the ordinan- 


ces. Evidence of the attention given to communication 


Inoutre and Lareau, op. cit., p. 517. 
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with the inhabitants in their own language may be found 
in a letter written on January 30, 1762 by Bruyére, the 
secretary at Trois-Riviéres to the local Militia captains-. 


In it he forbade the coureursdes cétes to traffic in 


the parishes without written permission from the Governor 
or the secretary. The letter concluded by saying: 


" Vous ferez attention que s'il est 
ici donné des permissions pour aller 
dans les paroisses, elles seront don- 
nées en frangais, et que si les dits 
coureurs des cétes vous produisent 

une permission en anglais de M. Murray 
ou de son secrétaire, et que la dite 
permission soit apostillée de moi 
pareillement en anglais, cette apostille 
contient une défense de trafiquer et 
non pas une permission." 


dey Aa) Quebec Official Gazette. 

On June 21, 1764, the Quebec Official Gazette 
was published for the first time. This newspaper, the 
property of Messrs. Brown and Gilmore, printers, appeared 
in both English and French. Apart from news and editorial 


content, the Gazette contained from the beginning 


lpoutre and Lareau, op. cit., p. 510. 
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ordinances and proclamations in both languages. This 
newspaper still exists, as the official organ for the 
publication of public notices and subordinate legisla- 
tion in the province of Quebec. 

1.29 Notaries recognized. 

The conquerorsfound practising notaries in the 
province and apparently recognized the need for them. 
In fact, it even appointed about a dozen new notaries 
while maintaining the old ones in their offices!. 
ed. Conclusions. 

Obviously, the continued use of French in 
the administration of justice of the conquered colony 
was never in question during this period of military 
rule. The courts of first instance at Trois-Riviéres 
and Montrel were presided over by respected Canadiens, 
speaking the language of the parties. It is true 
that in the Superior Court and Council at Quebec con- 


sisted of British army officers, but at least the 


1 cf, Vachon, Andre, Histoire Du Notariat Canadien, 
Quebec, 1962, p. 54. 
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majority of the latter knew French, and the principal legal 
officers at Quebec were two of the most prominent local 
lawyers of the day. Moreover, the presence of a French- 
speaking secretary enabled suitors to draft their proceedings 
in their mother tongue. The Quebec court, as did the courts 
in Montreal and Trois-Riviéres, had French clerks, bailiffs 
and officials. Except when both parties to a suit spoke 
English as their native tongue, proceedings were conducted 
almost entirely in French.l Moreover, the courts during 

the military regime applied existing French laws, the 
records of which had remained in the colony according to 

the terms of the Articlesof Capitulation of Montreal. 

The jurisprudence of the military regime bears witness 

to the scrupulous attention given to the language rights 

of the inhabitants. The military regime, however, ended 

on August 10, 1764, when Murray published his Commission 

as Captain-General and Governor-in-Chief of the Province 


of Quebec, In the meantime, although neither the 


lgurt, A.L. The Old Province of Quebec, Minneapolis, 1933, 
re BA oo bo ) 
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Articles of Capitulation nor the definitive Treaty of Peace, 
nor any Orders of the colonial administrators gave French 
any official status, French had in fact received consider= 


able recognition in the administration of justice. 


= 69 
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1°28 Uncertainty of the Military Regime. 


During the four years following the Conquest and 
prior to the signing of the definitive treaty of peace the 
political future of Canada remained uncertain. The British 
military officers entrusted with the administration of 
the new colony were unaware of the mother country’s inten- 
tion with regard to the new possession. They served in the 
main as an occupying force until the royal pleasure as to 
the fate of Canada should be known. Consequently they were 
as prudent as possible in the administration of the affairs 
of the colony and did their best not to antagonize the 
Canadian population. Instead of overturning the existing 
system of laws, which they in any case lacked the authority 
to do, they maintained the status quo. During the four 
years of the military regime, the Seignorial Courts es- 
tablished at Montreal and Trois-Riviéres and the Military 
Court at Quebec decided cases between the inhabitants 


according to the laws and ancient customs of the country 
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and not according to English law or equity. This policy 
of leniency and solicitousness was to change when the 
British acquired definitive control of Canada by the 
terms of the treaty of peace. 
eo The 1763 Treaty of Paris. 

The definitive treaty of peace between Great 
Britain, France and Spain was concluded at Paris on 
February 10, 1763. The treaty was drafted in French. 
Article 4 provided for the full cession of Canada to 
Great Britain and recognized the liberty of the Roman 
Catholic religion among His Majesty's new Canadian sub- 
jects as far as the laws of England permitted and allowed 
the withdrawal of French colonists desirous of returning 
to France. The text of the article reads as follows: 

"Sa Majesté Trés Chretienne renonce 

% toutes les Pretensions, qu‘Elle a 

formées autrefois, ou pi former, a 

la Nouvelle Ecosse, ou 1'Acadie, en 

toutes ses Parties, & la garantit toute 

entiére, & avec toutes ses Dépendances, 

au Roy de la Grande Bretagne. De plus, 

Sa Majesté Trés Chretienne céde & garantit 

& Sa dite Majesté Britannique, en toute 

Proprieté, le Canada avec toutes ses 

Dépendances, ainsi que 1'Isle du Cap 

Breton, & toutes les autres Isles, & 


Cétes, dans le Golphe & Fleuve St. 
Laurent, & generalement tout ce qui 


By 6 at 


depend des dits Pays, Terres, Isles, & Cites, 
avec la Souveraineté, Proprieté, Possession, 
& tous Droits acquis par Traité, ou autre- 


ment, que le Roy Trés Chretien et la 


Couronne de France ont eus jusqu'a présent 


sur les dits Pays, Isles, Terres, Lieux, 
Cdétes, & leurs Habitans, ainsi que le 
Roy Trés Chretien céde & transporte le 
tout au dit Roy & 4 la Couronne de la 
Grande Bretagne, & cela de la Maniere 

& de la Forme la plus ample, sans Res- 
triction, & sans qu'il soit libre de 
revenir sous aucun Pretexte contre cette 
Cession & Garantie, ni de troubler la 
Grande Bretagne dans les Possessions sus- 
mentionnées. De son Coté Sa Majesté 


Britannique convient d'accorder aux 
Habitans du Canada la Liberté de la 


Religion Catholique; En Consequence 
Elle donnera les Ordres les plus precis 
& les plus effectifs, pour que ses 
nouveaux Sujet Catholiques Romains 
puissent professer le Culte de leur 
Religion selon le Rit de 1'Eglise 
Romaine, en tant que le permettent 

les Loix de la Grande Bretagne = Sa 
Majesté Britannique convient en outre, 
que les Habitans Francois ou autres, 

qui auroient eté Sujets du Roy Trés 
Chretien en Canada, pourront se retirer 
en toute Sftreté & Liberté ot bon leur 
semblera, et pourront vendre leurs Biens, 
pourv® que ce soit a des Sujets de Sa 
Majesté Britannique, & transporter leurs 
Effets, ainsi que leurs Personnes, sans 
@tre génés dans leur Emigration, sous 
quelque Pretexte que ce puisse 6tre, 
hors celui de Dettes ou de Procés crimi- 
nels; Le Terme limité pour cette Emigra- 
tion sera fixé 4 l'espace de dix huit 
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Mois, a compter du Jour de 1'Echange des 
Ratifications du present Traité." 


1.30 Resultant hardening in Board of Trade policies 
towards Canada. 


Once Canada was definitively secured as a British 
possession by the terms of the Treaty of Paris, the lenient 
policy of the Board of Trade changed. A plan of consolida- 
tion and assimilation was embarked upon. Canada was to 
become in fact as well as in law a British colony. This 
intention is evident from the text of a letter dated June 
8, 1763 from the Lords of Trade to the Earl of Egremont, 
one of his Majesty's principal Secretary of State: 


" It is obvious that the new Government 

of Canada, thus bounded, will, according 
to the Reports of Generals Gage, Murray 
and Burton, contain within it a very great 
number of French Inhabitants and Settle- 
ments, and that the Number of such Inhabi- 
tants must greatly exceed, for a very long 
period of time, that of Your Majesty's Bri- 
tish and other Subjects who may attempt 
Settlements, even supposing the utmost 
Efforts of Industry on their part either 


leonstitutional Documents, pp. 99-100; The English text of 
this article is to be found at pp. 115-116. Italics ours. 
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in making new Settlements, by clearing of 
Lands, or purchasing old ones from the 
ancient Inhabitants, From which Circum- 
stances, it appears to Us that the Chief 
Objects of any new Form of Government to 
be erected in that Country ought to be 
to secure the ancient Inhabitants in all 


the Titles, Rights, and Privileges granted 
to them by Treaty, and to increase as much 


as possible the Number of British and 
other new Protestant Settlers, which Objects 


We apprehend will be best obtain'd by the 
Appointment of a Governor and Council under 
Your Majesty's immediate Commission & 
Instructions. 


It will however be necessary that a large 
military Force be kept up ‘till the number 
of British Inhabitants and new Settlers 
be very considerably increased, as well 
to secure the Obedience and Fidelity of 
the ancient French Inhabitants as to give 
full Protection & Security to the new 
British Settlers." 


This policy of consolidation and assimilation was approved 
by the King as is evidenced by a letter of July 14, 1763 


from Egremont to the Lords of Trade to that agit. 


lconstitutional Documents, pp. 142-43. Italics ours 
id.) p. 14ae 


ey fee book 


ol Royal Proclamation of October 7, 1763 introducing 
English law. 


The assimilationist policies of the Board of Trade 
were given legal expression in the Proclamation of King 
George III of October 7, 1763 which established four 
colonial Governments in North merica:- Quebec, East Florida, 
West Florida, and Granada. In all these colonies, an 
English system of government and laws was to prevail. The 
Proclamation stated: 


" Jecegiven express Power and Direction 
to our Governors of our Said Colonies 
respectively, that so soon as the state 
and circumstances of the said Colonies 
will admit thereof, they shall, with the 
Advice and Consent of the Members of our 
Council, summon and call General Assem~ 
blies within the said Governments res-~ 
pectively, in such Manner and Form as is 
used and directed in those Colonies and 
Provinces in America which are under our 
immediate Government; and We have also 
given Power to the said Governors, with 
the consent of our Said Councils, and 
the Representatives of the People so 

to be summoned as aforesaid, to make, 
constitute, and ordain Laws, Statutes, 
and Ordinances for the Public Peace, 
Welfare, and good Government of our 

said Colonies, and of the People and 
Inhabitants thereof, as near as may be 


agreeable to the Laws of England, and 
under such Regulatiom and Restrictions 


RE Ube Bl 


as are used in other Colonies; and in 
the mean Time, and until such Assemblies 
can be called as aforesaid, all Persons 
Inhabiting in or resorting to our Said 
Colonies may confide in our Royal Pro- 
tection for the Enjoyment of the Benefit 
of the Laws of our Realm of England; for 
which Pyrpose We have given Power under 
our Great Seal, to the Governors of our 
said Colonies respectively to erect and 
constitute, with the Advice of our said 
Councils respectively, Courts of Judica- 
ture and public Justice within our Said 
Colonies for hearing and determining all 
Causes, as well Criminal as Civil, ac- 


cording to Law and Equity, and as near 


as may be agreeable to the Laws of England, 
with Liberty to all Persons who may think 


themselves aggrieved by the Sentences of 
such Courts, in all Civil Cases, to appeal, 
under the usual Limitations and Restrictions, 
to Us in our Privy Council."! 


AK Instructions to Murray: exclusion of Canadians 
from judiciary and religious assimilation. 


General James Murray was commissioned as Governor 
in Chief of the Province of Quebec on November 21, 1763. 
By the terms of the Commission, Murray was empowered to 


call an assembly of the freeholders. However, because 


a eee ieennnnnnnneennanae 


constitutional Documents, p. 165. Italics ours. 
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the Commission required the members of such assembly to 
make and subscribe a declaration against popery, which 
was a prerequisite under the terms of An Act for 
preventing Dangers which may happen from Popish 
Recusants passed in the 25th year of the reign of King 


Charles II, the Canadians, being Roman Catholics, were 


effectively barred from participation in the legislature. ! 


The Commission also authorized Murray to establish Courts 
of Judicature. However, the same declaration against 
popery was required of persons appointed to these Courts. 
The effect was to exclude Canadians~. A lengthy set of 
Instructions issued on December 7, 1763 accompanied the 
Commission to Murray. Article 2 of the Instructions 
authorized Murray to establish an Executive Council to 
aid him in the administration of the Province. However, 
the effect of article 3 of these Instructions was to 


bar Canadian participation in the Executive Council as 


em eee eeeeereee harlem enema 


lconstitutional Documents, pp. 174-175. 
2Tbid., pp- 176-177. 


12 


el 1.32 


well because the same oath was required. Article 16 em- 
powered Murray to establish a system of judicature similar 
to that of the other English colonies in America. This 
foreshadowed the disbandment of the system of Militia 
Courts which has found no disfavour among the Canadians. 

A deliberate policy of religious assimilation found ex- 
pression in article 33 of the Instructions: 


" And to the End that the Church of 
England may be established both in 
Principles and Practice, and that the 
said Inhabitants may by Degrees be 
induced to embrace the Protestant 
Religion, and their Children be brought 
up in the Principles of it; We do hereby 
declare it to be Our Intention, when tle 
said Province shall have been accurately 
surveyed, and divided into Townships, 
Districts, Precincts or Parishes, in 
such manner as shall be hereinafter di- 
rected, all possible Encouragement 

shall be given to the erecting Protestant 
Schools in the said Districts, Townships 
and Precincts, by settling, appointing 
and allotting proper Quantities of Land 
for that Purpose, and also for a Glebe 
and Maintenance for a Protestant Minister 
and Protestant School-Masters; and you 


be FG vee L432 


are to consider and report to Us, by Our 
Commissioners for Trade and Plantations, 
by what other Means the Protestant Reli- 
gion may be promited, established and 
encouraged in Our Province under your 
Government." 


naps 1764: Militia courts replaced. 

Murray did not receive nor publish his Commis- 
sion until August 4, 1764. It is therefore probable that 
although he was aware for a long time of the cession of 
Canada to England, he did not feel authorized to change 
anything in the administration of the country before 
having received instructions from the King and having 
published his commission. On August 4, 1764, the Civil 
and Criminal Court sat for the last time in Montreal. 
The Militia Courts, which were composed of Canadien 
officers, and were known as Chambres de Justice con-~ 


tinued to sit until August 10, 1764. The Civil Courts 


ee ER TS 


lconstitutional Documents, pp. 191-192. 
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which replaced them were not established until September 


17 of the same year, by the ordinance of that date.+ 


A yon 8 Ordinance of September 17, 1764: a new system 
of judicature established. 


The full title of this ordinance was: "An 
Ordinance for regulating and establishing the Courts of 
Judicature, Justices of the Peace, Quarter-Sessions, 
Bailiffs, and other Matters, relative to the Distribu- 
tion of Justice in this Province". Governor Murray 
and his Council accordingly established a system of 
civil and criminal judicature to replace the disbanded 
Militia Courts. The ordinance provided for three levels 
of courts. 

a) Three levels of courts. Firstly, it set 
up a Superior Court of Judicature, or Court of King's 
Bench sitting at Quebec and having power to hear and 


determine all criminal and civil cases agreeable to the 


lpoutre & Lareau, op. cit., p. 580. 
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laws of England and to the ordinances of the provinces. 
Secondly, it created an Inferior Court of Judicature, or 
Court of Common Pleas with power and authority to de-~ 
termine all civil suits of above the value of 10 pounds 
with the freedom of appeal to either party to the Court 
of King's Bench when the matter in dispute was 20 

pounds or more. It is evident that this Court was es- 
tablished primarily for the benefit of the Canadians, 
for its judges were to determine according to equity, 
merely having regard to the laws of England as far as 
circumstances and the present situation of things would 
admit, “until such Time as proper Ordinances for the 
Information of the People can be established by the 
Governor and Council, agreeable to the laws of England," 
Moreover, French laws and customs were to be allowed and 
admitted in all cases before this Court "between the 


Natives of this Province, where the Cause of Action 


it 
Constitutional Documents, p. 207. 
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arose before the first day of October, 1764". Thirdly, 
provision was made for the appointment of Justices of 


the Peace in each district. However, the requirement 


of an anti-popery declaration* prevented Canadians 
aoe filling such positions. 

b) Exclusion of Canadians except _from 
juries. Nevertheless, participation in the adminis- 
tration of justice was not the exclusive prerogative 
of the newly-arrived English-speaking citizens of the 
Province. Some concessions were made to French 
Canadians. Indeed, with respect to the Court of 
King's Bench the ordinance provided that ; 


" In all Tryals“in’ this’ Court ,” all 


His Majesty's Subjects in this Colony 

to be admitted on Juries without Dis- 
tinction."2 

The effect of this provision was, of course, 


to allow French-speaking Canadian Roman Catholics to sit 


on juries in the Court of the King's Bench. According to 


1 cf., 8. 1.32 
2 Constitutional Documents, p. 206. 
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the laws of England only Protestants were permitted to 

so serve. This innovation 

marked a departure from the Board of Trades policy of 
anglicization. Murray therefore felt that an elucidation 
was required. Accompanying the copy of this ordinance 
which was sent to the home government, were certain 
explanatory notes, inwhich Murray stated that his rea- 
sons for introducing various features. On the above- 
quoted provision his observation was as follows: 


" As there are but Two Hundred Pro- 
testant Subjects in the Province, the 
greatest part of which are disbanded Sol- 
diers of little Property and mean 
Capacity, it is thought unjust to 
exclude the new Roman Catholic Subjects 
to sit upon Juries, as such exclusion 
would constitute the said Two hundred 
Protestants perpetual Judges of the 
Lives and Property of not only Eighty 
Thousand of the new Subjects, but 
likewise of all the Military in the 
Province; besides if the Canadians 

are not to be admitted on Juries, 

many will Emigrate; This Establishment 
is therefore no more than a temporary 
Expedient to keep Things as they are 
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until His Majesty's Pieasure is known 
on this critical and difficult Point."L 


Another exception favouring the French Canadians was the 
provision allowing Canadian advocates to practise in 
the Court of Common Pleas. 

c) Canadian lawyers allowed. According to 
the Test Act then enforced in England, Roman Catholics 
were barred from membership in the legal profession. 
Governor Murray's observation on this provision of 
the ordinance was as follows: 

" We thought it reasonable and neces- 

sary to allow Canadian Advocates and 

Proctors to practice in this Court of 

Common Pleas only (for they are not 

admitted in the other Courts) because 

we have not yet got one English Bar- 

rister or Attorney who understands 

the French Language." 

d) Canadian bailiffs allowed. Finally, 
the ordinance provided for the election of bailiffs 


in every district in the following words; 


" It is Ordered....That the Majority 
of the Householders, in each and every 
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pGonstitutional Documents, p. 206. 
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Parish, do, on the Twenty~Fourth Day 

of June, in every Year, elect and 

return to the Deputy=-Secretary, within 

fourteen Days after such Election, six 

good and sufficiet Men to serve as 

Bailiffs and Sub-Bailiffs in each 

Parish, out of which Number the King's 

Governor, or Commander in Chief for 

the Time being, with the Consent of the 

Council, is to nominate and appoint the 

Persons who are to act as Bailiffs and 

Sub-Bailiffs in each Parish;"1 
Canadians were thus enabled to serve as bailiffs and 
sub-bailiffs even though they were prevented from serving 
on the bench. 

e) Court of Common Pleas. The purpose of 
the Ordinance of September 17, was to introduce the laws 
of England into Canada and to establish a system of 
judicature as similar as possible to that prevailing in 
England. The exceptions to this intention only served 
to emphasizeit. For instance, the Court of Common Pleas 


was established primarily for the Canadians. However, 


it is evident from Murray's dispatch to the home 


lconstitutional Documents, p. 208. 


- 8 - 1.33 


government that this was only a temporary matter. The 
Governor offered the following justification for the 
establishment of the Court of Common Pleas: 


" Not to admit of such a Court until 
they can be supposed to know something 
of our Laws and Methods of procuring 
Justice in our Courts, would be like 
sending a ship to sea without a Compass; 
indeed it would be more cruel - the ship 
might escape. Chance might drive her 
into some hospitable Harbour, but the 
poor Canadians could never shun the 
Attempts of designing Men, and the 
Voracity of hungry Practitioners in the 
Law; they must be undone during the 
First Months of their Ignorance; if any 
escaped their Affections must be aliena- 
ted and disgusted with our Government and 
Laws." 
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" It is necessary to Observe that the few 
British Traders living here, of which 
not above Ten or Twelve have any fixed 
Property in this Province, are much 
dissatisfied because we have admitted 

the Canadians on Juries; the Reason is 
evident, their own Consequence is thereby 
bounded. But the Practitioners in the 
English Law have probably put them out 

of Humour with the Court of Common Pleas 
(which they are pleased to call un- 
constitutional),."1 


lpuchanan, G.E., The Bench and Bar of Lower Canada down to 
1850, Montreal, 1925, p. Ill. 
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Leod Ordinance of September 17, 1764 intended to 
introduce English law, 


By October 13, 1764, Chief Justice Gregory and 
Attorney-General Suckling had prepared all the new forms 
which were to be employed either before the Courts or 
in ordinary transactions before notaries. These forms 


have survived and they indicate that it was definitively 


intended to establish a procedure in the Colony which fol- 


lows that in England. 4 Furthermore, the explanations 
given by ‘Murray for the adoption of certain exceptional 
measures such as the admission of all inhabitants with- 
out distinction to juries in the Court of King’s Bench 
and allowing Canadian lawyers to practise in the Court 
of Common Pleas, the wording of the Ordinance of Septem-~ 
ber 17, and a subsequent ordinance, all indicate that 
whatever deference was given to French laws and language 
was intended to be merely temporary. These measures 


were meant to alleviate any hardships to the Canadians 


lRoy, G.E.,'L'Ancien Barreau_au Canada, (1897) 3 R.L., 
Pe Vy oe 
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which might arise during the transitional period between 
the complete abolition of the former Canadian law and 
its replacement by English law, thereby facilitating 

the adaptation of the population to the new regime. 

The Court of Common Pleas, a tribunal created especially 
for the Canadians, was enjoined to decide according to 
equity having regard nevertheless to the laws of England 
as far as circumstances would permit. Suitors were en- 
titled to envoke Canadian Law, but only when the cause 
of action had risen before the lst of October, 1764. 

The latter policy of clearing away the loose ends of 

the former regime of laws, to make way for the new was 
confirmed by two subsequent ordinances. On September 
20, 1764, the Governor in Council issued An Ordinance 
For ratifying 


and confirming the Decrees of the 


1,34 
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._Montreal and Trois-Riviéres, for the 


Establishment of Civil Government throughout this 
Province, upon the tenth Day of August, One Thousand 


Seven Hundred and Sixty-four." The ordinance provided ; 


" In Order to satisfy any Doubts which 
might arise, with Regard to the Decisions 
of the said Courts, and as far as may 
be, to prevent all vexatious Lawsuits, 
which might at present or hereafter 
arise therefrom, his Excellency the 
Governor, by and with the Advice, 

Consent and Assistance of His Majesty's 
Council.....Doth hereby Ordain and 
Declare, That from the eighth Day of 
September, in the Year One Thousand 
Seven Hundred and Sixty, the Date of 

the Capitulation of Montreal, until the 
tenth Day of August last, from which 
Time Civil Government took Place through- 
out this Province, all Orders, Judgments, 
or Decrees of the Military Council of 
Quebec, and of ail other Courts of 
Justice, in said Government, or in those 
of Montreal and Trois Riviéres, do stand 
approved, ratified and confirmed, and 
shall have their full Force and Effect, 
except in such Cases where the Value in 
Dispute exceeded the Sum of Three Hun~ 
dred Pounds Sterling, when either Party 
may appeal to His Majesty’s Governor and 
Council of the Province, provided such 


Quebec, 1764-67, Brown and Gilmore, Quebec, 1767, p. 16. 
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Appeal be lodged with the Clerk, or 
Deputy~Clerk, of His Majesty's Council 
of Quebec, within two Months after the 
Publication hereof, and sufficient 
Security is given by the Appellant, to 
pay all such Costs and Charges as shall 
be awarded thereon, if the Decree is 
affirmed; and from the Governor and 
Council an Appeal lies to the King and 
Council, where the Value in Dispute 
amounted to the Sum of Five Hundred 
Pounds Sterling or upwards, the Appel- 
lant giving sufficient Security as 
aforesaid, if the Decree is affirmed."'4 


The second ordinance passed on November 6, 1764, was 


entitled An Ordinance to quiet the Spirits of the People with 


regard to the Possession of their Property. It provided the 
questions of real property in general and of successions 
should remain subject to the custom of the country until 


August 10, 1765.7 


On the foregoing factors it is reasonable 
to conclude that the colonial administration wished to in- 
troduce the whole of English law into the Province of Que- 


bec, despite any temporary concessions that may have been 


made to the French Canadians. 


IMorel, André,'La Reaction des Canadiens devant 1'Administration 


Gavia Justice (de 1764 8017 74"(1960) 20 8, du B. 53 at 55. 
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iv35 Provision for publication of Ordinances. 


On October 3, 1764 Murray and his Council passed 


An Ordinance, Declaring what shall be deemed a due Publica- 


tion of the Ordinances of the Province of Quebec. The or- 


dinance, which we quote in its entirety provided as fol- 
lows; 


" Where it is highly necessary and ex- 
pedient, That the several Ordinances made 
in this Province should be duly pub- 
lished and made known to all His Ma- 
jesty's loving Subjects within the same; 
And whereas publishing in the Quebec 
Gazette has been found the most conven- 
ient and expeditous Method of conveying 
to the Knowledge of the Publick, all 

such Matters and Things as have been, or 
may be thought proper to communicate 

to them: 

His Excellency the Governor, by and with 
the Advice, Consent and Assistance of His 
Majesty's Council, and by Virtue of the 
Power and Authority to him given, by His 
Majesty's Letters Patent, under the 

Great Seal of Great-Britain, hath thought 
fit to Ordain and Declare, 

That the publick Reading of any Ordinance 
of this Province, by the Provost-Marshal 
or his Deputy, in the three principal 
Towns of the said Province, to wit: 
Quebec, Montreal and Trois-Riviéres, 


Sie L 5 


after Notice by Beat of Drum, and the 
publishing the same in the Quebec- 
Gazette, shall be deemed a sufficient 
Publication thereof. 

And all Ordinances heretofore, or 
which hereafter may be published in 
that Manner, are hereby Declared to 
be in Force accordingly, fran the 
Time of such Publication. 


SESS BR ESS eM SE A MIR DST ESSE 


Lied i iancee of the Governor and Council of the Province of 
Quebec, 1764-67, Brown and Gilmore, Quebec, 1767, pp. 1l- 
12. Italics ours. 
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1.36 Practice and Procedure in the Courts.- 

In all proceedings carried on in the Court of King's 
Bench the forms of actions, the style of pleading, the method 
of trial and the rules of evidence were as prescribed by the 
English Law. In the Court of Common Pleas, however, the pro- 
ceedings were drawn up in any form and style that the parties 
or their lawyers thought fit, sometimes in French and sometimes 
in English, depending on the language of the lawyer, who 
prepared them. They were most often in the French language, 
since most of the business in the Courts of Common Pleas was 
carried on by Canadian advocates. 

1.37 The first Canadian Lawyers.- 

Under the French Regime those who wished to be ad- 
mitted to the exercise of a public office had to undergo what 
was called "l'information de vie et moeurs". This was a kind 
of inquiry which the Judge of the Prévété or the Superior Council 
made into the conduct of the applicant. It was also necessary 
for the candidate to prove his Catholicism and to produce a 
bill of confession from his cfré. Under the British regime the 
necessity for a bill of confession was of course eliminated, as 
was "L'information de vie et moeurs", but those who wished to 
become either lawyers or notaries were required to swear test 
oaths against the pope and transubstantjation. This would have 
excluded all French-speaking inhabitants of the colony from 


a legal carreer. However, under the mitigating influence of Murray, 
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Canadians were admitted to practise before the Court of Common 


Pleas.! On March 21st, 1765 the following notice apprear in the 


Quebec Gazette: 


"Le public est averti que les Messieurs 

Le Maitre La Morille et Saillant, notaires 
publics a Québec, Guillemin et le Brun, qui 
ont 6té recus a la Cour Supérieure des plaids 
communs de la Province de Québec, a la séance 
du 29 janvier dernier, auquel jour ils ont 
prété serment en cette qualité, ont obtenu 
leurs licences, en date du 14 mars présent 
mois, de Sa Trés Honorable Excellence le 
Gouverneur en Chef de la dite Province de 
Québec, enregistrées au greffe de la dite 
cour, le 15 du dit mois, pour faire toutes 
fonctions de procureur et avocat dans la dit 
cour, qu'ils ont seuls le droit d'avocasser, 
signer les requétes, faire toutes ventes et 
licitations ordonnées par justice, suivant 
les réglements et taxes qui en seront faites 
par la dite cour. En outre, M. Saillant, 

un des avocats, avertit le public que M. 
Guillemin, son confrére, pendant son absence 
se chargera des affaires que le public lui 

a confiées, et que l‘on s‘addressera a lui 
notamment pour les licitations des emplace- 
ments et maisons de Madame La Ronde et du 
sieur la Palme." 


It is under this commercial notice that we note for the first 
time the official existence of the legal progression in Canada. 
It seems, moreover, that the foregoing type of self-advertisement 
was customary at that time. The Quebec Gazette of January 26,1767 


contains an announcement of the same sort: 
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"Le public est averti qu'il a plu a Son 
Excellence le Gouverneur pourvoir d'une 

licence d'avocat Jacques Pinguet, fils, 

pour exercer dans toutes cours et conseils 

en cette province. Il prie ceux qui auront 
confiance en lui de se persuader de son 
exactitude 4 remplir les devoirs de sa profession. 
Il demeure chez son pére, rue des jardins." 1 


G. E. Buchanan in his book entitled "The Bench and Bar of Lower 


Canada" gives a list of the first lawyers to be admitted to the 
Bar of Quebec. They were: Pierre Meziére, and Pierre Pante 

in 1765, and subsequently William Conyngham; John Burke, Arthur 
Davidson, Antoine Foucher, Guillaume Guillemain, Edward William 
Grant, Thomas Hall, Henry Kneller, Jean Baptiste Lebrun de 
Duplessis, Antoine Jean Saillant, Edward Antill, Thomas Locke, 
Valentin Joutard, J.0. Olry, Jacques Pinguet, J. F. Cugnet, Michel 
Amable d'artigny Berthelot, Alexandre Dumas, John Reid, Isaac 
Ogden, Duncan McDonald, Louis Charles Foucher, Walter Roe, 

John Antill, Jonathan Sewell, Jr., Pierre Bédard, Jr., Jacob 
Oldham, Robert Russell, Stephen Sewell, James Reid, Joseph 
Bédard, Pierre Vézina, Charles Stuart, Charles Thomas, James 
Walker, James Kerr, Thomas Walker, Narcisse Pant, etc. Out of 
40 names cited, 16 are French. 


1.38 Notaries continued to practise.- 


It is not clear whether the notarial profession was 
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abolished during this period. What is known, however, is that 

it continued de facto. Its existence was endangered by the abolition 
of French law and by the requirements of the Test Act. At the 
beginning the authorities tolerated the notaries but eventually 


they recognized them officially by commissioning new notaries .1 


1.39 Objections of English merchants to Ordinance of 
September 17, 1764.- 


Surprisingly it was not the Canadiens who reacted most 
vociferously to the regime introduced by the Proclamation of 1763 
followed by the Ordinance of September 17, 1764. Rather it was 
the parvenu English merchant class who were of very small minority 
in comparison to the native population. They strongly objected to 
those few concessions which had been made to the Canadians in 
order to allow them to adjust to the new system of judicature, 
and they favoured an uncomprising policy of anglicization. General 
Murray remarked of their reaction that: 


"It is necessary to Observe that the few 
British Traders living here, of which not 

above Ten or Twelve have any fixed Property 

in this Province, are much dissatisfied because 
we have admitted the Canadians on Juries; the 
Reason is evident, their own Consequence is 
thereby bounded. But the Practitioners in the 
English Law have probably put them out of Humour 
with the Court of Common Pleas (which they are 


pleased to call unconstitutional)" 2 


iy Vachon, op.cit.,pp. 60-61. 
Ze Buchanan, op.cit., p. 1l. 
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The discontent of the English-speaking element took the form 


of an organized formal protest, expressed in the Presentments 


of the Protestant Grand Jurors of Quebec, made on October 16, 


1764.4 In Article 9 of these presentments the signatories 
purported to be the only representative body of the Colony with 
a right to pass prior approval on any Sees before it was 
made law. This article stated, 


"We represent that as the Grand Jury must be 
consider'd at present as the only Body 
representative of the Colony, they, as British 
Subjects, have a right to be consulted, before 
any Ordinance that may affect the Body that 
they represent, be pass'd into a Law, And as 
it must happen that Taxes be levy'd for the 
necessary Expences or Improvement of the Colony 
in Order to prevent all abuses & embezlements 
or wrong application of the publick money." 


And in Article 12 they claimed that the Ordinance of 
September 17 was in part unconstitutional: 


"The Ordinance made by the Governor and 
Council for establishing Courts of Judicature 
in this province is grievous and some Clauses 
of it, We apprehend to be unconstitutional, 
therefore it ought forthwith to be amended 

to prevent his Majesty's Subjects being 
agerieved any longer thereby."'3 


In the same document the Protestant Grand Jurors made a lengthy 
objection to the allowance of Canadian Lawyers and jurors in the 


Courts of this Province. This objection was expressed as follows: 


1 Quoted in full in Constitutional Documents, pp. 212 et seq. 
¥ Re Constitutional Documents, p.213. 
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"That. Among the many grievances which require 
redress this seems not to be the least, that 

persons professing the Religion of the Church of 

Rome do acknowledge the supremacy and jurisdiction 

of the Pope, and admit Bulls, Briefs, absolutions 

&ca from that see, as Acts binding on their 
Consciences, have been unpannelld, en Grand and 

petty Jurys even were Two protestants were partys, 
and whereas the Grand Inquest of a County City or 
Borough of the Realm of Great Britain, are obliged 

by their Oath to present to a Court of Quarter 
Sessions or assises, what even appears an open 
violation of the Laws and Statutes of the Realm, 

any nusance to the subjects or Danger to his Majesty's 
Crown and dignity and Security of his Dominions. We 
therefore believe nothing can be more dangerous to 
the latter than admitting such persons to be sworn 

on Jurys, who by the Laws are disabled from holding 
any Office Trust or Power, more especially in a 
Judicial Capacity, with respect to which above all 
other, the Security of this majesty, as to the 
possession of this Dominions and of the subjects 

as to his Liberty, property and Conscience is most 
eminently Concern'd. 

That. By the Definitive Treaty the Roman Religion 

was only tolerated in the province of Quebec so far 
as the Laws of Great Britain admit, it was and is 
enacted by the 3rd Jams lst Chapr 5th Section 8th 

no papist or popish Recusant Convict, shall practice 
"the Common Law, as a Councellor, Clerk, Attorney, or 
Sollicitor nor shall practice the Civil Law, as 
Advocate or proctor, nor practice physick, nor be 

an apothecary, nor shall be a Judge , Minister,Clerk 
or Steward of or in any Court, nor shall be Register 
or Town Clerk or other Minister or Officer in any 
Court , nor shal bear any office or charge, as Captain, 
Lieutenant, Serjeant, Corporal, or Antient Bearer 

or Company of Soldiers nor shall be Captain, Master, 
or Governor, or bear any office of Charge, of or in 
any Ship, Castle or Fortress, but be utterly disabled 
for the same, and every person herein shall forfeit 
one hundred pounds; half to the King and half to him 
that shall sue." We therefore believe that the 
admitting persons of the Roman Religion, who own the 
authority, supremacy and Jurisdiction or the Church of 
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Rome, as Jurors, is an open Violation of our most 
sacred Laws and Libertys, and tending to the utter 
sub-version of the protestant Religion and his 
Majesty's power authority, right and possession 

of the province to which we belong."1l 


In a later undated document, but probably drafted sometime after 

the former Presentments (elas it obviously replies to criticisms 
directed at them), the Grand Jurors expanded on their objection 

to the indiscriminate commission of Canadians to King's Bench 

juries. We quote the text in its entirety for the opinions expressed 
in it foreshadow the demand for introduction into the province of 
Quebec of tje jury de medietate linguae or mixed jury, an institution 
which has survived to the present day 2 


"As the presentment made by the protestant members 
of the Jury, wherein the impannelling of Roman 
Catholicks upon Grand petty Juries, even where 

two protestants are the parties, is complained of. 
As this very presentment has been openly & ungenerous- 
ly used as a handle to set his Majesty's old & new 
Subjects at varience in this province, we cannot 
help endeavour ,g to set the public right in this 
particular in which they have been so grossly 
imposed on: What gave birth to this presentment was 
the following short, but pithy Paragraph, in the 
Ordinance of the 17th Day of Sept'r. last. 

"In all Tryalls in this Court all his Majesty's 
Subjects in this Colony to be admitted on Juries 
without any distinction:" This is qualifying the 
whole province at once for an Office which the 

best & most sensible people in it are hardly able 
to discharge: It then occur'd to the Jury that 

was laying a Subjects life, liberty & property 


bay Ibid., pp.214-215. 
ee cf. Chapter V, passim. 
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too open, & that both old & new Subjects might 

be apprehensive of the consequence from the 
unlimited admission of Jurymen His Majesty's 
lately acquired Subjects cannot take it amiss, 
that his ancient subjects remonstrate ag't 

this practice as being contrary to the laws of 

the realm of England, the benefit of which they 
think have a right to, nor ought it to give 
offence when they demand that a protestant 

Jury should be impannelled when the litigating 
parties are protestants such were the real motives 
of the Presentment, and we can aver that nothing 
further was meant by the quotation from the Statute. 
That the subscribers of the presentment meant to 
remove every Roman Catholick from holding any 
office or filling any public employment is to 

all intents and purposes a most vile groundless 
insinuation & utterly inconsistent: Sentiments 

& intentions such as these we abhor, & are 

only sorry that principles do not allow us to 
admit Roman Catholicks as Jurors upon a cause 
betwixt two protestants; perhaps theirs hold us 

in the same light in a Case betwixt two Catholicks, 
and we are very far from finding fault with then, 
the same liberty that we take of thinking for 
ourselves we must freely indulge to others." 


It is evident from the foregoing document that the Grand Jurors 
objected to the participation of Roman Catholic jurors in trials 
between Protestants and they conjectured that the Catholic 
inhabitants might have the same reservations like the participation 
of Protestant jurors in cases between themselves. These objections 
manifestlyfounded on religious considerations were quite probably 
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is Constitutional Documents, pp. 215-16. 
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based on linguistic grounds as well, for apart from whatever 
feelings of prejudice and intolerance they may have harboured, 
Grand Jurors most certainly would have wished to avoid the 
disadvantages attendant upon a jury's incomprehension of court 
proceedings. 

1.40 Reply of the French inhabitants to the English 
merchants.- 

The vigorous reply of the French-speaking Grand Jurors 
of Quebec to the presentments of their English-speaking colleagues 
is a noteworthy event in the legal history of bilingualism in 
Canada. The statement was made on October 26, 1764, and is an 
eloquent manifesto of linguistic and religious minority rights 
which are part of the very fabric of contemporary bilingualism 
and biculturalism. Of particular interest are the defence of the 
creation of the Court of Common Pleas as a tribunal in which 
French Canadians could express themselves in their own language, the 
assertion of the rights of French Canadians to participate in 
the administration of justice either as lawyers or as jurors in 
their own language , and the assertion of the right of those 
entrusted with the business of the Government to be informed 
in their own language of those subjects on which they must pass 
opinion.The French Grand Jurors also complained of having been mis- 
led by the Protestant Grand Jurors. We believe that the relevant 


portions of this important document deserve to be quoted fully: 
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"STATEMENT BY FRENCH JURORS IN REFERENCE TO THE 
FOREGOING PRESENTMENTS . 


Charrest, Amiot, Tachet, Boisseaux, Poney, Dumont, & 
Perrault nouveaux Sujets, Grand Jurés dans les districts 
de Québec ayant demandé a S. Ece en Conseil la Traduction 
en Francois de deux Délibérations faites en Anglois en la 
Maison du Trois Canons tous les Jurés Assemblée dont une 
signée 16éme Octobre présent Mois des requérants ainsi 
que des autres Jurés et l'autre Signée des Jurés Anciens 
Sujets entendant 1'Anglois seulement; et les ayant obte- 
nues, ils se sont cru obligés de dire la part qu'ils 
avoient dans les articles qui composent la premiére Déli- 
bération. 


Ils commencent par dire qu'avant la Signature de cette 
Délibération il y avoit eu Plusieurs Assemblées, ou Il 
avoit 6té question de faire Plusieurs Coupons de Représen- 
tations sur des feuilles volantes et dont les requérants 
n'ont eu connoissance que d'une Partie et dont Plusieurs 
entre celles dont ils ont eu connoissance avoient été 
abattues et rejetées par les Requérants que de toutes les 
feuilles il ffit fait un Précis indubitablement, et que lors 
qu'il fut fait, il nous fat offert pour le Signer sans qu'il 
nous ft interprété, mais seulement, 10 en Anglois, que 

sur la Représentation qui fit faite par quelqu'uns de nous 
afin qu'il nous ft 10, il nous fut répondu que ce précis 
n'étoit que le Résumé, des Coupons des Articles proposés 

et Acceptés dans les Séances derniéres et que le tems 
pressoit pour les Porter, et que c'étoit fort inutile. 


Ils vont donc d'étailler la part qu'ils ont dans ces 
différents Articles qui composent cette Délibération. 


1 Article. Non seulement nous n'avons eu aucune connois- 
sance de cet Article, mais méme nous nous serions opposé 
de toutes nos forces 4 cette proposition comme contraire 
aux intéréts des Colons nouveaux Sujets de S.M. et comme 
opposé au Sage Arrét du Gouverneur et conseil qui voyant 
la nécessité d'établir une Jurisdiction ou les Nouveaux 
Sujets, pussent trouver un Azile pour y étre jugés, de 
francois 4 frangois suivant les Usages, Anciens, et dans 
leur Langue a été encore sollicité depuis par une Requéte 
de nomme le Juge de cette Jurisdiction, et que les re- 
quérants avoient signés eux mémes comme Citoyens; outre 
la facilité qu'ils auront a étre Jugés dans cette Juris- 
diction, ils gagneront plus de la moitié des frais. 
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2. 3. 4. Art©®> Nous n'avons point compris ces 
Articles si ils nous ont été interprétés, et nous 
ignorons ce qui ce passe dans les différentes Colonies 
nous n'avons eu garde de proposer aucuns Changemens 

de taillés dans ces Articles. 


> Ll. Nous n'avons point entendu tout cette Article 
ainsi qu'il est expliqué, nous avons méme fait sentir, 
combien la Proposition de diminuer la Cour des Appels 
étoit préjudiciable 4 la Colonie, en ce que cela ouvriroit 
une vaste Carriere a des nouveaux procés; que les affaires 
passées avoient étées jugées suivant la circmstance de 
Tems, et que les Preuves qui pourroient avoir servies aux 
jugemens pourroient me plus exister, ce qui changeroit les 
Affaires de face; cependant Nous Signames sur ce qu'il l'on 
nous dit, que cet Article etoit soumis a la volonté du 
Gouverneur et de son Conseil; et le S. Tachet en fit la 
Restriction sur une feuille volante restée en depdt, 
et comme Minutte; nous n'avons point entendu d'ailleurs 
que l'on proposa de demande une si forte diminution sur 
les Appels, il n'etoit question que de demander seulement 
un Amendement. 


12. Cet Article ne nous a pas été participé et nous 
jugeons qu'il n'a été proposé que par ce qu'il est dit 
dans cette ordonnance , que les Avocats Canadiens, 
nouveaux Sujets de S.M. pourroient exercer, cette 
ordonnance nous paroit d'autant plus equitable qu'il 
est naturel pour les nouveaux Sujets Canadiens de 

se servir de Personnes qu'ils entendent et de qui Ils 
Sont entendus, avec d'autant plus de Raisons qu'il n'y 
a pas un Avocat Anglois qui sgache la langue francoise, 
et avec lequel il ne falut un Interprette, qui ne rendroit 
presque jamais le vrai Sens de la Chose, d'ailleurs en 
quelques frais exorbitans ne se verroient pas constitué 
les Parties sans cette sage ordonnance qui fait la 
Tranquilité des familles. 


ee» Nous congevons aisément qu'a fin d'éviter la 
Cacafone a l'avenir, que les Jurés Canadiens ne 
doivent donner leurs Sentiments qu'apres la Traduction 
en langue francoise des Objets sur lesquels on le leur 
demandera. 


Par la connoissare que nous les cd Jurés Canadiens 
nouveaux Sujets de S.Mte avons 10 en langue francoise de 


la Representation que nos Confreres les Anciens Sujets 
grand Jurés, ait faits 4 la Cour de Seance, & deux Signée, 
aux fins de nous exclure de l'avantage de servir nous et 
les Notres, notre Patrie, et notre Roy; se faisant une 
Conscience de nous Croire inhabiles a Posseder aucun 
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SEPLOY y n'y méme a repousser et combattre les Ennemies 
de S.M‘© nous representons la Dessus. 


Que S. Mt@ etant instruite que tous les Sujets 
qui composent cette Province ,etoient Catholiques 
les a crs habilles en la d. qualité a preter le 
Serment de Fidelité, et capable mr cette Raison 
de pouvoir etres admis a @tre utilles 4 leur Patrie 
de la fagon dont on les y croiroit propres, ce 
seroit mal penser de croire que les Canadiens 
Nouveaux Sujets ne peuvent servir leur Roy, ni 
comme Sergent, ni comme Officiers; ce seroit 
un Motif bien humiliant, et bien decourageant pour 
des Sujets libres et assoissiés aux Avantages de la 
Nation, et au Prerogative, ainsy que s'en est expliqué 
S. M. nous avons depuis plus de six Mois des Officiers 
Canadiens Catholiques dans le pais d'Enhauts, et Nombre 
de Volontaires pour y aides a repousser les Ennemis 
de la Nation et celui qui s'expose librement a verser 
son Sang au Service de son Roy et de la Nation, ne 
peut il pas etre admis dans les charges ou il peut 
egalement servir la Nation et le Publique comme Juré, 
des qu'il est Sujet, le 3° de Jacques premier Chap. 5 
Sec. 8 ne Regarde que les Catholiques qui pourroient 
veni dans le Royaume, et il n'y eut jamais de loix 
dans aucun Royaume sans exception, avoit preuve 
dans le tems que 1'Angleterre assorieroit aux 
prerogatives de la Nation une Colonie de Catholiques, 
si nombreuse ou si en lL'avoit prevu, la loix vouloit 
elle en faire des esclaves, nous pensons differement 
que nos Confreres; et si nous etims dans L'op.u\on 
ou ils sont, nous aurions assez de Confiance dans 1: 
Bonté du Roy pour croire qu'il accorderoit a tout 
le Nombreux peuple de cette Colonie le delai suffisant, 
pour en sacrifiant tous leurs biens, aller, Grater la 
Terre ,dans desespoir, ou en les regardant comme Sujet, 
ils pourroient mettre leur Vie, et celle de leur Enfants 
a la Crie de l'injustice, ce qu'ils ne pourroient faire 
en restant icy, privés de Employs, ou charges en qualités 
de Jurés. 


La Douceur d'un Gouvernement actuel nous a fait 
oublier nos pertes, et nous a attaché 45S.M. et au 
Gouvernement, nos Confreres nous font envisager 
notre Etat comme celui d'Esclaves; les veritables et 
fideles Sujets du Roy peuvent ils le devinir. 


Ce qui nous fait conclure aux Protestations que 
nous faisons contre nos Signatures de la deliberation 
du Seize du Courant, en tout ce qu'elles pourroient 
nous prejudicier. 
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fait a Quebec le 26© Octot 1764.""+ 

The claims of the French-speaking Grand Jurors were 
supplemented and reinforced by an address to King George III 
signed by 95 of the principal French-speaking inhabitants of 
Canada. The original document was sent to the King and was 
read on January 2, 1765. In this address the French Canadians 
complained about the introduction of English law into the 
Colony. They expressed their satisfaction with the administration 
of justice during the four years of the military regime, and 
their fears that the system to which they had grown accustomed 
would be swept away by a regime of laws expressed and administered 
in an unknown language. They complained about the inexpertness 
and greed of the English attorneys who were ignorant of their 
language and customs, and referred to the expense, confusion 
and injustice which would result from their being judged solely 
by English-speaking magistrates through the medium of an 
interpreter. They concluded their address by entreating the 
King to confirm the system of judicature which had been established 
by the Ordinance of September 17, 1764 for the benefit of the 
French, to allow Canadian notaries and advocates to cantinue 


their functions, and to permit Canadians to transact family 


1, Constitutional Documents, pp.216-219. An English translation 
of the document is found as an appendix in that volume. 
ns Constitutional Documents, pp.223-225. An English translation 


of this document is found in appendix of the volume. 
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affairs in their own language and to follow their customs. 
Finally they asked the King to ensure that laws of the 
Colony be promulgated in the French language. We quote the 
relevant portions of this eloquent document: 

" Au Roi 


La véritable gloire d'un Roy conqueérant est de 
procurer aux vaincus le méme bonheur et la méme 
tranquilité dans leur Religion et dans la Pos- 
session de leurs biens, dont ils jouissoient avant 
leur deffaite: Nous avons joui de cette Tranquilité 
pendant la Guerre méme , elle a augmentée depuis 

la Paix faitte. Hé voila comme elle nous a été 
procurée. Attachés a notre Religion, nous avons 
juré au pied du Sanctuaire une fidelité inviolable 
a Votre Majesté, nous ne nous en sommes jamais 
écartés et nous jurons de nouveau de ne nous en 
jamais écarter, fussions nous par la suitte aussy 
malheureux que nous avons été heureux; mais comment 
pourrions nous ne pas 1l'étre, aprés les Temoignages 
de bonté paternelle dont Votre Majesté nous a fait 
assurer, que nous ne serions jamais troublés dans 
l'exercise de notre Religion. 

Il nous a parti de méme par la fagon dont la 
Justice nous a été rendue jusqu'a présent, que 
l'intention de Sa Majesté étoit, que les Coutumes 
de nos Peres fussent suivies, pour ce qui étoit fait 
avant la Conquéte du Canada, et qu'on les suivit 
a L'avenir, autant que cela ne seroit point con- 
traire aux Loix d'Angleterre et au bien général. 

Monsieur Murray, nommé Gouverneur de la Province 
de Quebec a la satisfaction de tous les Habitans, 
nous a rendu jusques a present a4 la Téte d'un 
Conseil militiare toute la Justice que nous aurions 
pQ attendre des personnes de Loi les plus éclairés; 
cela ne pouvoit @étre autrement; le Désinteressement 
et lL'Equité faisoient la Baze de leurs Jugements. 

Depuis quatre ans nous jouissons de la plus grande 

Tranquilité; Quel bouleversement vient donc nous 
l'enlever? de la part de quatre ou Cinq Persones 
de Loy, dont nous respectons le Caractére, mais qui 
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n'entendent point notre Langue, et qui voudroient 
qu'aussitét qu'elles ont parlé, nous puissions 
comprendre des Constitutions qu'elles ne nous ont 
point encore expliquées et aux quelles nous serons 
toujours préts de nous soumettre, lorsqu'elles nous 
seront connues; mais comment les Connottre, si elles 
ne nous sont point rendues en notre Langue? 

De 1a, nous avons vu avec peine nos Compatriotes 
emprisonnés sans @tre entendus, et ce, a des fraix 
considérables, ruineux tant pour le débiteur que 
pour le Créancier; nous avons vu toutes les Affaires 
de Famille, qui se décidoient cy-devant a peu de frais, 
arrétées par des Personnes qui veulent se les attribuer, 
et qui ne savent ny notre Langue ni nos Coutumes et a 
qui on ne peut parler qu'avec des Guinées a la Main. 

Notre Gouverneur a4 la Téte de son Conseil a rendu un 
Arrét pour L'Etablissement de la Justice, par lequel 
nous avons vu avec plaisir, que pour nous soutenir dans 
la Décision de nos affaires de famille et autres, il 
seroit etabli une Justice inférieure, ot toutes les 
Affaires de Frangois a Francois y seroient decidées; 
Nous avons Vu que par un autre Arrét, pour eviter les 
Procés, les affaires cy-devant décidées seroient sans 
appel,a moins qu'elles ne soient de la Valeur de trois 
Cents Livres. 

Avec la méme Satisfaction que nous avons vu ces Sages 
Réglements avec la méme peine avons nous vu que quinze 
Jurés Anglois contre Sept. Jurés nouveaux Sujets, leur 
Ont fait souscrire des Griefs en une Langue quils 
n'entendoient point contre ces mémes Réglements; ce 
qui se prouve apt leurs Protestations et par leurs 
Signatures qu'ils avoient données la veille sur une 
Requéte pour demander fortement au Gouverneur et Conseil 
la Séance de leur Juge, attendu que leurs Affaires en 
souffroient. 

Nous avons vu dans toute l'amertume de nos Coeurs, 
qu'aprés toutes les Preuves de la Tendresse Paternelle 
de Votre Majesté pour ses nouveaux Sujets ces mémes 
quinze Jurés soutenus par les Gens de Loy nous proscrire 
comme incapables d'aucunes fonctions dans notre Patrie 
par la difference de Religion; puisque jusqu'aux 
Chirurgiens et Apothicaires (fonctions libres en tout 
Pays) en sont du nombre. 
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Qui sont ceux qui veulent nous faire proscrire? 
Environ trente Marchands anglois , dont quinze 

au plus sont domiciliés, qui sont les Proscrits? 

Dix mille Chefs de famille, qui ne respirent, que 

la soumission aux Ordres de Votre Majesté, ou de 

ceux qui la représentent, qui ne connoissent point 
cette prétendue Liberté que l'on veut leur inspirer, 
de s'opposer 4 tous les Réglements, qui peuvent 

leur &tre avantageux, et qui ont assez d'intelligence 
pour Connoitre que leur Interét particulier les conduit 
plus que le Bien public- 

En Effet que deviendroit le Bien Genéral de la 
Colonie, si ceux, qui en composent le Corps principal, 
en devenoient des Membres inutiles par la différence 
de la Religion? Que deviendroit la Justice si ceux 
qui n'entendent point notre Langue, ny nos Coutfimes, 
en devenoient les Juges par le Ministere des Interprétes? 
Quelle Confusion? Quels Frais mercenaires n'en 
résulteroient-ils point? de Sujets protégés par Votre 
Majesté, nous deviendrons de véritables Esclaves; 
une Vingtaine de Personnes, que nous n'entendons 
point, deviendroient les Maitres de nos Biens et 
de nos Interets, plus de Ressources pour nous dans les 
Personnes de Probité, aux quelles nous avions recours 
pour l'arrangement de nos affaires de famille, et 
qui en nous abandonnant, nous forceroient nous mémes 
a4 préferer la Terre la plus ingrate 4 cette fertile que 
nous possedons. 

Ce n'est point que nous ne soyons préts de nous 
soumettre avec la plus respectueuse obéissance a tous 
les Réglements qui seront faits pour le bient et 
avantage de la.Colonie; mais la Grace, que nous 
demandons, c'est que nous puissions les entendre: 

Notre Gouverneur et son Conseil nous ont fait part 

de ceux qui ont été rendus, ils sont pour le Bien 

de la Colonie, nous en avons temoigné notre reconnoissance; 
et on fait souscrire 4 ceux qui nous représentent, comme 
un Mal, ce que nous avons trouvé pour un Bien! 


1.41 Reluctance of French population to use the Courts.- 
At first glance the statement of the French Grand Jurors 


and the address of the principal Canadian inhabitants to the 
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King might give the impression that the native population 

was content with the new regime of judicature and that it 

only sought to preserve jealously from abrogation those 
concessions which had been granted to it. However, it will 

be seen that in the Conclusion of the address to King George 
III the signatories requested the King to continue French- 
speaking advocates and notaries in their functions to allow 
Canadians to regulate their own family affairs and to follow 
their own customs. A perusal of private documents and court 
records of the period indicate that de facto the Canadians, 
especially in those areas which required the rule of English 
Law, continued to follow a form of self-made justice. Family 
matters, such as dower and succession were decided by resorting 
to their own notaries and lawyers instead of the tribunals. 
From a study of the court records for the 10 years preceeding 
the Quebec Act one may reasonably conclude that relative to 
their numbers the Canadians used the Courts established by the 
Ordinance of September 17, 1764 very infrequently; and that 
resort was had to these tribunals primarely on occasion wherein 
pre-Cession Law could be followed. Professor André Morel has 
called this reaction of the Canadians to the scheme of judicature 


during the civil regime a form of passive resistance.1! 
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LG2 Debate as to the extent of the introduction of English _ 
Law_and suppression of French.- 


The reaction of the two national groups to the introduction 
of the new regime set the stage for 10 years of sharp debate as 
to whether the laws of France had been entirely replaced by laws 
of England as a result of the Proclamation and Ordinance. Much 
ink was spilled by the colonial officials and advisers of the 
period in an attempt to settle the question. During the entire 
decade there never was an express official policy to abolish 
the use of the French language. However, it may be argued that 
as a result of the establishment of the English law relative 
to property and civil right the language of the native population 
would have been abrogated insofar these laws were written in 
English. Furthermore, the introduction of English law may have 
carried with the application of the Act of 1731 4 George II, 
c.26, whereby English had been made the only permissible language 
of pleading and record in the courts of England. The various 
anti-Catholic laws of England, particularly those requiring of 
public officials and members of the professions, the oaths 
against popery and transsubstantiation, were also transported 
to Canada. This was the ground for the contention by the 


English elements that the allowance of Canadian jurors and lawyers 


1.42 


noljouboriat edd oF equozg Isnotaan ows edd Ro “noltoasy sit 
es siadeb qusde to arsey OL yot gate edt tee eutger wer odd Yo 
ewal yd besalqe: yflerkine mead bad eonaxt 3o awal edd xedseriw o3 
iouoM .sonsnibyO bas notsamslooxd afd To tiuser ® 8& basignd to a 
sit to avecivbe bisa alerotiio Istaolos ads ¥d bolitqe esw tink | 
siitoe sit gatavd .nokzeeyp eld elise oF Sqmied3s as mt bobteq = 
daifods o3 yotiog Isiolito  e2stqxe as esw teven stot ebaseb ’ 
jedi beugzs ed yam tt ,revewoH .egsugnsl domexvd odd te eau efg 
evitslor wal detland edd to smemletldeses eft 6 divest & en ai 
notjsfuqoq svisan eit lo egsugnel eft sdgtx Iivito bas ytreqoxg of : a 
at ast3iuw stew ewe! seeds astosnt betsgoxds neod ovect bivee > 
eved yen wel detigad to sottouboettnt srl (pacereds 07 dekignd 


-II sgroed 4 I€VI io JOA ot BO motssoiiqgs ot Ware bely1go 
sgsugosl sldteakarsq ¢ino ol2 ebsen need bad detignd edexedir-, 8869 ny 
evokisy sAaT .baelgnd Yo as10S ad fk broo9% raulasianaeeal 
to gatzlupes eeod? yissisolaiaq «baslgnd to" rete odosasd-t3r 
edts0 ef2 ,emotassiorq sft to exedmem Bas staroimie ant oe " 

bes togenst3 oals stew \otsabanasedueenesd bast 9q04 ae r 


teh a) 
of3 vd aolinesnes efz to} bavexg es ae uit sat en » 62 i 
ai > : 
eteywsl bas etoxwf astbansd 20 somnwolis algae 9 aa 190 oral  dalign 


: y <P> © incl 


a 
a \ eae 


’ =< 
Te 


- 110 - 


by Murray was unconstitutional. In the following sections 
we shall follow the debate and attempt to draw some con- 
clusions as to the legal status of bilingualism during the 


period of the Civil Regime. 


12.48 Murray's justification of concessions to the French.- 


On October 29, 1764 Governor Murray wrote to the Board 
of Trade to justify his departure from the strict application 
of the terms of the Proclamation of October 7, 1763, on 
political rather than legal grounds. He described the English 
merchants trading in Quebec as "Licentious Fanaticks" and 
said: 


"Little, very little, will content the New Subjects 
but nothing will satisfy the Licentious Fanaticks 
Trading here, but the expulsion of the Canadians who 
are perhaps the bravest and the best race upon the 
Globe, a Race, who cou'd they be indulged with a few 
priveledges w'ch the Laws of England deny to Roman 
Catholicks at home, wou'd soon get the better of 
every National Antipathy to their Conquerors and 
become the most faithful and most useful set of Men 
in this American Empire. 

I flatter myself there will be some Remedy found out 
even in the Laws for the Relief of this People, if so, 
I am positive the populer clamours in England will 
not prevent the Humane Heart of the King from following 
its own Dictates. I am confident too my Royal Master 
will not blame the unanimous opinion of his Council 
here for the Ordonnance establishing the Courts of 
Justice, as nothing less cou'd be done to prevent 
great numbers from emigrating directly, and certain 

I am, unless the Canadians are admitted on Jurys, 

and are allowed Judges and Lawyers who understand 
their Language his Majesty will lose the greatest part 
of this Valuable people." 1 


1 Ee Constitutional Documents, p. 231. 
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1.44 Opposition of English merchants to Murray's policies.- 


An influential group of Quebec merchants reacted vehemently 
to Murray's conciliatory policy and petitioned the King for 
his removal. One of their grievances against Murray was the 
following: 


"His further adding to this by most flagrant 
Partialities, by formenting Parties and taking 
measures to keep your Majesty's old and new 
Subjects divided from one another, by 
encouraging the latter to apply for Judges 

of their own National Language." 


The complaints of the Quebec traders were enthusiastically 
endorsed by a band of their counterparts in London in a 
petition presented to the King and annexed to that from 


Buebeat 


2 et Report of Norton and DeGrey: opinion that incapacities 
of Catholics do not apply to Canada.- 


In a memorandum to the Board of Trade the Attorney-General, 
Fletcher Norton, and the Solicitor-General, William DeGrey, opined 
that the anti-papist laws of England had not been extended to the 
Province of Quebec by the 1763 Proclamation: 


"We ... are humbly of Opinion, that His Majesty's 
Roman Catholick Subjects residing in the Countries, 
ceded to His Majesty in America, by the Definitive 
Treaty of Paris, are not subject, in those Colonies, 
to the Incapacities, disabilities, and Penalties, 

to which Roman Catholicks in Mee Kingdom are 
subject by the Laws thereof.” 


je Constitutional Documents, p.233. 
2 Id., pp. 235-36. 


a. Id., p. 236. 
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The effect of this opinion would of course have been to 
sanction the concessions made to the Canadians in the 


Ordinance of September 17, 1764. 


1.46 Board of Trade report: French laws survived in the 
Colony.- 


The Board of Trade, pursuant to an order-in-council 
ordering it so to do, prepared a lengthy report to the Committee 
for Plantation Affairs on the various presentments and petitions 
made by the inhabitants of oa eek While not dealing directly 
with the claim that the concessions made to Canadians with regard 
to the administration of justice were unconstitutional, the authors 
of the Report expressed the opinion that the right of French- 
Canadians in this respect should be expanded and even criticized 
the exclusion of French lawyers and French laws in the Court of 
King's Bench. The Ordinance of September 17, 1764 was subjected 
to two major criticisms: 


"First. Upon some erroneous general Principles, which 
seem to have been adopted by those who framed this 
Ordinance: 

Secondly: Upon the very loose and imperfect manner 

in which it is drawn. 

The principal error by which the Framers of this 
Ordinance seem to have been misled, is, that the 
native Canadians are under such personal Incapacity 
and their Laws and Customs so entirely done away, as 
that they cannot be admitted either as Suitors or 
Advocates to participate in common with the rest of 
the Advantages of that System of Justice in respect to 
Matters of Property, for the Administration of which 
the Superior Court seems to have been instituted, 

for though they are admitted to serve indiscriminately 
as Jurors in this Court. yet it is evident from the 


1. It is entitled: "Report to the Lords of Committee for Plantation 
Affairs on several Papers relajive to Ordinances and Constitutions 


made by the Governor of Quebec, and is to be found in Constitutional 


Documents, pp. 241 et seq. 
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express mention of the peculiar Privileges they are 

to Enjoy in the inferior Court, that it is intended 
neither that their Customs and Usages in Questions 

of Property should be allowed of in the Superior Court, 
nor themselves be admitted to practice therein as Proctors, 
Advocates or Attornies. 

This: Distinction and Exclusion seem to us to be as 
sneonsistent with true Policy, as it is unwarrantable 
upon the Principles of Law and Equity, which do not, 

we apprehend, when Canadian Property acquired under 
the French Government is concerned, operate against 
the Admission in a Court of Justice, of such Laws and 
Customs of Canada as did heretofore govern in cases 
relative to such Property: Neither do we conceive what 
foundation there is for the Doctrine, that a Roman 
Catholick, provided he be not a Recusant convict is 
incapable of being admitted to practice in those 
Courts as a Proctor, Advocate or Attorney even 
independent of Ye. opinion of His Majesty's Attorney 
and Solicitor General in a late Report made to us, 

a Copy of which is hereunto annexed, that Roman 
Catholics &c. in Canada are not subject to any of the 
Incapacities, Disabilities or Penalties to which 

Roman Catholics in this Kingdom are subject by the 
Laws thereof." 


The Report was in some sympathy with the complaints of the 
English merchants in connection with the provision for 
all-Canadian juries in disputes between British-born subjects 
and Canadians: 


"Te third Objection does also appear to us to 

be equally well founded, for although we think, 

that whatever tends to perpetuate a Distinction 
between British born Subjects and Canadians (which 
juries de Medietate certainly do) ought to be 
avoided as much as possible, yet under the present 
Circumstances of this Province, we are of Opinion, 
4t would have been advisable to have enacted, that 
in all Cases where the Action law between a British- 
born Subject: and a Canadian, an equal number of each 
should have been impanelled upon the Jury, if 
required by either Party." 


1. Constitutional Documents, pp. 241-42. 
9. tes, ps 243. 
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In this statement we can find the genesis of the right to 
a mixed jury which still survives in Quebec law. 

While the authors of the Report did not go so far 
as to recommend the re-introduction of French law in the 
Province, it is evident that they believed that there should 
be an expansion of the rights of the Canadian inhabitants 
in the administration of justice. They indicated that 
Canadians should be permitted to practice as lawyers in 
all courts and that all magistrates should be required 
to understand French: 

"That in all Courts thus proposed to be established 

the Canadian Subjects shall be admitted to practice, 
as Barristers, Advocates, Attornies and Proctors 

under such Regulations as shall be prescribed by 

the Court for Persons in general under thse 
descriptions. 

That in all cases where any Rights or Claims founded 
upon any Transactions & Events prior to the Conquest 
of Canada shall come in question, the several Courts 
shall admit and be Governed in their proceedings by 
the French Usages and Customs, which heretofore have 
prevailed in Canada, in respect to such property. 

That to render these Provisions effectual, Care should 
be taken, that not only the Chief Justice, but also 
the puisne Judges should understand the French Language; 


and that one of those Judges at least should be well 1 
versed in the French Customs and Usages above mentioned." 


The Report concluded by describing the manoeuvres of the English 
Grand Jurors as "indecent, unprecedented and unconstitutional" and 


by recommending that a new ordinance of judicature be drafted in 


1. Constitutional Documents, p. 246. 
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Leted 
England and transmitted to the Governor of Quebec to replace 
an 
the Ordinance of September 17, 1764. 
Tea] Board of Trade recommended calling of General Assembly and 


giving vote to Roman Catholics.- 

In a letter dated September 2, 1765, and addressed to 
the King, the Board of Trade recommended that Governor Murray be 
recalled to London in order to personally account for the state of 
affairs in the Colony and recommended that a General Assembly, 
consisting of the Governor, the Council, and a House of Representatives 
be called. The letter noted that the House of Representatives had 
not yet been assembled and suggested that the Province be divided 
in three electoral districts (Quebec, Montreal and Trois-Rivieéres). 
Roman Catholics should be entitled to vote: 

"We apprehend there would be found a sufficient 
number of Persons in each County qualified to 
serve as Representatives, and in the Choice of 
whom all the Inhabitants of such County might 
join; seeing that we know of no Law by which 


Roman Catholicks, as jeer are disqualified 
from being Electors." 


We should point out, however, that there appears to be a 
contradiction in this recommendation since the granting of 
the vote to Roman Catholics did not by itself overcome 

the prohibition contained in the terms of the Commission 
to Governor Murray against participation of Roman Catholics 


in the membership of the Legislative Assembly. 


1. Constitutional Documents, p. 246. 
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1.48 New instructions to Governor Murray about juries and 


rights of Canadians to practise law.- 


As a result of the above-mentioned report of the 
Board of Trade to the Committee for Plantation Affairs, 
additional instructions were sent to Governor Murray on 
February 17, 1766. They provided for the elimination of 
all impediments to the participation of French-Canadians 
in the administration of justice, and set out a detailed 
scheme for mixed juries: 


"Tt is ... our Royal will and pleasure and you are 
hereby directed and required, forthwith upon the 

receipt of this our Instruction, to enact and publish 
an ordinance, declaring that all our subjects in our 
said Province of Quebec: without distinction are intitled 
to be empanelled, and to sit and act as jurors, in all 
causes Civil and criminal cognizable by any of the Courts 
of Judicature within our said Province; and also declaring 
that for the more equal and impartial distribution of 
Justice in civil causes or actions between British born 
subjects and British born subjects, the juries in such 
causes or actions are to be composed of British born 
subjects only; That in all causes or actions between 
Canadians and Canadians the juries are to be composed 

of Canadians only; And in all causes or actions between 
British born eoett 2 and Canadians the juries are 

to be composed of an equal number of each, if required 
by either of the parties in any of the above mentioned 
instances; And it is our further will and pleasure that 
it be also declared by the said ordinance, that our 
Canadian Subjects shall be permitted and allowed to 


practice, as Barristers, Advocates, Attornies and Proctors, 


in all or any of the Courts within our said Province, 
under such regulations as shall be prescribed by the 
said Courts respectively for persons in general under 
those descriptions;" 


1. Doutre & Lareau, op. cit., p. 609. Italics ours. 
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1.49 The new Ordinance of Judicature of July 1, 1766.- 
On July 1, 1766 Governor Irving, who had replaced 


Murray during the latter's recall to London, issued a new 
Ordinance of Judicature embodying the right of Canadians to 
sit on all juries, a new jury system, and the right of 


Canadians to practice law: 


... Lt is hereby Ordained and Declared, That all His 
Majeste Ss rae in the said Province of Quebec, 
without Distinction, are intituled to be impannelled, 
and to fit and act as Jurors, in all Causes civil and 
criminal cognizable by any of the Courts or Judicatures 


within the said Province. 


And for the more equal and impartial Distribution of 


Justice, Be it further Ordained and Declared, by the 
Authority aforesaid, That in all civil Causes or Actions 
between Gritish born Subjects and British born Subjects, 
the Juries in such Causes or Actions are to be composed 
of British born Subjects only: And that in all Causes 
or Actions between Canadians and Canadians. the Juries 
are to be composed of Canadians only; and that in all 
Causes or Actions between British born Subjects and 
Canadians, the Juries are to be composed of an equal 
Number of each, if it be required by either of the 
Parties in any of the abovementioned Instances. 


And be it further Ordained and Declared, by the 
Authority aforesaid, That His Majesty's Canadian Subjects 
shall and are hereby permitted and allowed, to practice 
as Barristers, Advocates, Attornies and Proctors in all 
or any of the Courts within the said Province, under such 
Regulations as shall be prescribed by the said Courts Pi 
respectively for Persons in general under those Descriptions." 


a 
f+ 
¢ 


1. Ordinances of the Governor-in-Council of Quebec, 1764-1767, op. cit., 
W. feo ana (>. 
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1.50 Report of Yorke and De Grey: recommendation that 


French law be restored.- 

On April 14, 1766, Attorney-General Yorke and Solicitor- 
General De Grey wrote to the Board of Trade about the state of 
affairs in Quebec and asserted that there were two principal 
sources of disorder in the Province: 


" ,.. lst The attempt to carry on the Administration 

of Justice without the aid of the natives, not merely 

in new forms, but totally in an unknown tongue, by 

which means the partys Understood Nothing of what was 
pleaded or determined having neither Canadian Advocates 
or Sollicitors to Conduct their Causes, nor Canadian 
jurors to give Verdicts, even in Causes between Canadians 
only, Nor Judges Conversant in the French language to 
declare the Law, and to pronounce Judgement; This must 
cause the Real Mischiefs of Ignorance, oppression and 
Corruption, or else what is almost equal in Government to 
the mischiefs themselves, the suspicion and Imputation 
of them. 


The second and great source of disorders was the 
Alarm taken at the Construction put upon his Majesty's 
Proclamation of Oct. 7th 1763. As if it were his Royal 
Intentions by his Judges and Officers in that Country, 
at once to abolish all the usages and Customs of Canada, 
with the rough hand of a Conqueror rather than with the 
true Spirit of a Lawful Sovereign, and not so much to 
extend the protection and Benefit of his English Laws 
to His new subjects, by securing their Lives, Libertys 
and propertys with more certainty than in former times, 
as to impose new, unnecessary and arbitrary Rules 
expecially in the Titles to Land, and in the modes of 
Descent Alienation and Settlement, which tend to 1 
confound and subvert rights, instead of supporting them." 


The writers pointed out that the additional instructions of 
February 17, 1766 had remedied the first cause of disorder. 
As to the second, they expressed the opinion that the Proclamation 


of October 17, 1763 and the Ordinance of September 17, 1764 had 


1. Constitutional Documents, p. 252. 
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not effected the wholesale introduction of English law to 
the new Colony: 


"There is not a Maxim of the Common Law more 
certain than that a Conquer'd people retain 
their antient Customs till the Conqueror shall 
declare New Laws. To change at once the Laws 
and manners of a settled Country must be attended 
with hardship and Violence; and therefore wise 
Conquerors having provided for the security of 
their Dominion, proceed gently and indulge their 
Conquer'd subjects in all local Customs which 
are in their own nature indifferent, and which 
have been received as rules of property or have 
obtained the force of Laws. It is the more 
material that this policy be persued in Canada; 
because it is a great and antient Colony long 
settled and much Cultivated, by French Subgects, 
who now inhabit it to the number of Eighty or 
one hundred thousand."1 


They recommended that French private law be re-established 


2 
but that English criminal law be retained. 


eS 1 Considerations of Baron Maseres; need for Act of Par- 


liament. Baron Francis Maseres was an English barrister of 
Swiss origin who was appointed Attorney-General for the 
Province of Quebec early in March 1766 (though his commission 
as issued at Quebec under the authority of Governor Carleton 
is dated September 25, 1766). Before he left for Canada, 
Maseres wrote and published certain "Considerations" which 
comprised a lengthy and closely reasoned exposition of the 


state of laws in the Province of onenon 


1. Constitutional Documents, p. 255. 
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(a) Anti-Catholic laws apply to Quebec.- In Maseres! opinion, 
contrary to that of Norton and De Grey, the anti-papist laws of 
England had been extended to Canada by the Proclamation. Article 

4 of the Definitive Treaty of Peace of 1763 had granted the freedom 
of the Roman Catholic religion to theCanadian subjects "as far as 
the laws of Great Britain permit". However, this was only a false 


Ww 


concession since "... no degree of toleration is already actually 


allowed by the laws of Great Britain in any part of the British 
dominions."* As a result of the extension of the anti-Catholic 
laws to Canada, Maseres concluded that Canadians were excluded, 
in law at least, from any participation in the administration 
of justice. He recommended that the Roman Catholic religion 
receive unequivocal official toleration, but that only an Act 

of Parliament, and not Royal Sanction, would suffice towards 


that end.? 


(bd) French law not abolished.- As for the extent of the 
introduction of English law to the Province of Quebec, Maseres 


concurred in the opinion of Yorke and De Grays” He said, 
" ,.. This doctrine therefore of the instant 

validity of the whole mass of the laws of 

England throughout the conquered Province 

cannot be true. And if the whole system 

of those laws is not valid there, then 

certainly no part of them can be so. For 

if they are, then who shall distinguish which 

of them are valid there and which are not?" 


oo Cera te 0 

- Constitutional Documents, p. 259. 
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On this point he concluded that an Act of Parliament was 
required to resolve the uncertainty: 


"It may therefore be concluded, as at first, 
that none of the laws of England are valid 


in the conquered province ipso facto by virtue 
of the conquest, or cession, without a positive 
introduction there by a sufficient authority; 
and this sufficient authority seems, for the 
reasons already mentioned, to.be only the 
Parliament of Great Britain." 


(c) Objections to Legislative Assembly.- Finally Maseres 


objected for the time being to the convocation of a legislative 
assembly. He offered two grounds for this objection: 
(i) He contended that the Test Act had been extended to Canada 
by the terms of Proclamation and that this would have barred 
Canadian participation in such an assembly. The result would 
have been to convoke an assembly for which only several 
hundred out of a population of 80,000 or more were eligible 
for membership. 

(ii) But assuming that Canadians could legally be admitted to 
such an assembly, Maseres nevertheless felt that such a 
measure should be avoided as contrary to a policy of 
rapid anglicization: 

"On the other hand, it might be dangerous in these 
early days of their submission, to admit the Canadians 
themselves to so great a degree of power. Bigotted, 

as they are, to the Popish religion, unacquainted with, 

and hitherto prejudiced against the laws and customs of 

England, they would be very unlikely for some years to 


come, to promote such measures, as should gradually 
introduce the Protestant religion, the use of the English 


1. Constitutional Documents, p. 264. 
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language, of the spirit of the British laws. It 

is more probable they would check all such endeavours, 

and quarrel with the governor and council, or with 

the English members of the assembly, for promoting 

them. Add to this, that they are almost universally 
ignorant of the English language, so as to be absolutely 
incapable of debating in it, and consequently must, 

if such an assembly were erected, carry on the business 

of it in the French language, which would tend to perpetuate 
that language, and with it their prejudices and affections 
to their former masters, and postpone to a very distant 
time, perhaps for ever, that coalition of the two nations, 
or the melting down the French nation into the English in 
point of language, affections, religion, and laws, which 
is so much to be wished for, and which otherwise a 
generation or two may perhaps effect, if proper measures 
are taken for that purpose." 


Maseres concluded his report by saying that if an assembly 

was to be established in which Catholics or Canadians were 

to be admitted "as in justice and reason" they had to be, 

if any assembly at all was to be elected, an Act of the Imperial 


Parliament would be necessary to give validity to such a measure.< 


Paes 2 Success of new ordinance of judicature.- 

In a letter to the Board of Trade dated August 20, 1766, 
acting Governor Aemilius Irving described the meliorative effect of 
the additional Royal Instruction and of the Ordinance of July lst 
as follows: 

"My Lords, 


As the Courts of Justice are now sitting, I 
have an opportunity to observe the good Effects 
of the Additional Instruction, which, by assuring 
to the Canadians the Privilege of being Jurors, 
and of having Lawyers that can speak their own 
Language, has contributed very much to quiet their 


Constitutional Documents, p. 267. 
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minds, not a little alarmed by the long Delay 

which the matters that Captain Cramahé was charged 
with, met with in London. All that to me seems 

wanting at present, is a permanency to the inferior 
Court, and an Augmentation of the Terms of its sitting. 
The Slowness of the Proceedings of the Superior Court, 
has rendered the inferior one of great Utility to the 
Publick, and the small Fees taken in it, have prevented 
the people from becoming the Prey of attornies. The 
Chief Difficulty that has occurred is what happens in 
appeals from it to the Superior Court; as the Proceedings 
are threatened to be reversed on Account of deviation 
from the English From, without entering into the merits 
of the Cause, or the Reasons upon which the Judgment 
was founded: The Canadian Advocates must have been 
inspired to have been able in so short a time to comply 
with Forms to which they were all Strangers, especially 
as the Ordinance directing the Nature of Proceedings in 
that Court has never been published, on Account of the 
uncertainty the Council was in, whether His Majesty 
would approve of_what had already been done in these 
Matters or not."1. 


Irving also recommended that in districts where there were 

no fit candidates for appointment as Justices of the Peace, 

the powers of the bailiffs be increased. It will be 

remembered that under the terms of the Ordinance of September 17, 


2 
1764, Canadians were eligible for election as bailiffs. 


1.53 Canadian request for admission to the judiciary. 


On February 3, 1767, the Seigneurs of Montreal petitioned 


King George III for removal of the impediments to Canadian participation 


in the judiciary: 
" J... que tous les Sujets en cette province sans aucune 
Distinction de Religion soient admis & toutes les Charges 
sans autre Choix, que les talents et le meritte personnel, 
etre exclus pas Etat d'y participer, n'est pas Etre membre 
de l'estat, s'ils en ressent l'humiliation, ils ne connois- 


1. Constitutional Docunents, p. 269. 
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ees 


sent pas moins le prix d'une grace aussy Distinguée, 
pour laquelle Ils ne peuvent offrir que des Coeurs 
pleins d'Amour et de Reconnoissance, Leur Zele, leur 
attachement et leur fidelité en serony les preuves 
marquées dans tous les tems a venir." 


Of course, the Seigneurs had exercised substantial local 
authority under the French Regime and during the four years 
of British military rule after the Conquest they had actually 


administered justice in Montreal and Trois-Riviéres. 


1.54 Commission to Chief Justice William Hey implies that 


only English law is valid.- 
A Royal Mandate, dated February 3, 1766 commanded 


the Governor of Quebec to commission William Hey as Chief 


Justice of the Province. The commission, which was issued 


and registered at Quebec on September 25, 1766, empowered 
Hey to determine all civil suits and actions according to the 
laws of England: 


"AND FURTHER KNOW YE That we have assigned, Cons tituted 

and appointed, and by these presents, do assign, Constitute 
and appoint, YOU, the said WILLIAM HEY, Our Chief Justice of 
Our Supreme Court of Judicature of our said province of 
Quebec, to inquire by the oaths of honest and lawful men 

of the province aforesaid, and by other lawful ways, methods 
and means, by which you can or may the better Know, as well 
within Liberties as without, of all civil pleas, actions, 
and suits, as well real and personal, as mixed, between us 
and any of our Subjects, or between party and party, by 
whomsoever had, brought, sued and Commenced, and of all 
other articles and circumstances the premises, or any of 
them, any wise Concerning: and the said pleas, actions, 

and suits, and every of them, to hear and determine in 
manner and form aforesaid, doing therein that which to 
Justice doth belong and appertain according to the Laws 


and Customs of that part of our Kingdom of Great Britain 
Called England, and the Laws, Ordinances, Rules, and 

1. Constitutional Documents, p. 271. 
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Regulations of our said province of Quebec, hereafter in 
That belalt to ve Ordained and wades*t 
It is thus apparent that at this stage at least the Imperial 
authority had no intention of restoring French private law. 
1o55 Gradual erosion of the policy of anglicization.- 
The complaints of the Canadians began to make an 


impression on officials in England. On April 30, 1767, the Quebec 


Gazette published the following editorial, entitled "Réflexion 


sur les affaires du temps au sujet de justice" expressing hopes 
for the restoration of French laws: 


"On dit dans le public que notre souverain seigneur roi 

George III, ayant bien voulu favoriser ses nouveaux sujets 

du pays du Canada, tous Frangais, que son précesseur a si 
glorieusement conquis, entend qu'ils soient jugés suivant 

les lois frangaises toujours usitées en ce pays jusqu'a 
présent (ainsi qu'il a été décidé en Normandie, pays conquis), 
et qu'il sera établi en ce dit pays des juges francais, 

gens de lol, qui rendront la justice entre Francais, par 

les ordres de Sa Majesté et des puissances qui la repré- 
sentent en cette colonie, suivant un code qu'il plaira 

a& son excellence le Gouverneur du Canada faire rédiger 

et imprimer. Ce sera un bien pour toute la colonie, lorsque 
par semaine il y aura des audiences, et que chaque particulier 
francais sera jugé suivant les lois frangaises et les coutumes 
de ce pays. Alors, il y aura moins de retardement, de chicanes 
et de frais (chose bien essentielle dans les circonstances ou 
on se trouve). Que ne doit-on pas espérer de la sagesse et 
prudence du gouvernement, puisqu'il s'agit de l'intérét du 
public?"< 


In fact, on August 28, 1767, the Privy Council passed an order 
which, following the advice of the Board of Trade, ordered the 
Governor of Quebec to submit a report to the King on the following 


two subjects: (1) Whether any and which defects were then 


1. Constitutional Documents, pp. 274-75. Italics ours. 
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subsisting in the state of judicature in the Province of Quebec; 
(2) Whether the Canadians in particular were or considered them- 
selves aggrieved by the existing administration of justice, and 
that any proposed additions or amendments thereto be submitted 


to the King in the form of a Draft Ordinance.+ 


On November 25, 1767, acting Governor Guy Carleton 
despatched a letter to the Earl of Shelburne, one of the King's 
Principal Secretaries of State, commenting on the natural increase 
of the Canadians and expressing doubts that English-speaking elements 
could ever achieve a numerical superiority in the Province of 
Quebec: 


"Having arrayed the Strength of His Majesty's old 

and new Subjects, and shewn the great Superiority 

of the Latter, it may not be amiss to observe, 

that there is not the least Probability, this present 
Superiority should ever diminish, on the Contrary 
‘tis more than probable it will increase and strengthen 
daily: The Europeans, who migrate never will prefer 
the long unhospitable Winters of Canada, to the more 
cheerful Climates, and more fruitful Soil of His 
Majesty's Southern Provinces; The few o1d Subjects 

at present in this Province, have been mostly left 
here by Accident, and are either disbanded Officers, 
Soldiers, or Followers of the Army, who, not knowing 
how to dispose of themselves elsewhere, settled where 
they were left at the Reduction; or else they are 
Adventurers in Trade, or such as could not remain at 
Home, who set out to mend their Fortunes, at the 
opening of this new Channel for Commerce, but 
Experience has taught almost all of them, that this 
Trade requires a Strict Frugality, they are Strangers 
to, or to which they will not submit; so that some, 
from more advantagious Views elsewhere, others from 
Necessity,have already left this Province, and I 
greatly fear many more, for the same Reasons, will 
follow their Example in a few Years; But while this 
severe Climate, and the Poverty of the Country dis- 


courages all but the Natives, it's Healthfulness is 
1. Constitutional Documents, p. 287. 
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such, that these multiply daily, so that, barring 
Catastrophe shocking to think of, this Country must, 
to the end of Time, be peopled by the Canadian Race, 
who already have taken such firm Root, and got 

to so great a Height, that any new Stock trans- 
planted will be totally hid, and imperceptible 


amonst them, except in the Towns of Quebec and Montreal."? 


This letter constitutes one of the first cracks in the 
assimilationist policy inaugurated by the Proclamation of 
October 1763. Till then, all concessions made to the Canadians 
which seemed to depart from this policy were spoken of, even 
by the most favorable officials, as merely temporary measures 


to be scrapped as soon as possible. 


Laoo Carleton recommends recognition of French private law 


and change in system of judicature.- 
The Earl of Shelburne had been entrusted with the 


execution of the Privy Council's Order of August 28, 1767. 
On December 17, of the same year he wrote to Carleton informing 


him of the Royal Command that he make a full inquiry into the 


state of judicature in the Province and submit a report thereon.* 


On Christman Eve of the same year, thus before he could have 
received Shelburne's letter, Carleton wrote him as follows, 


criticizing the indiscriminate introduction of English law: 
"... To conceive the true State of the People 
of this Province, so far as the Laws and Adminis- 
tration of Justice are concerned, and the Sensations, 
they must feel, in their present Situatim, 'tis 
necessary to recollect, they are not a Migration of 
Britons, who brought with them the Laws of England, 
but a Populous and long established Colony, reduced 
by the King's Arms, to submit to His Dominion, on 


1. Constitutional Documents, p. 284. 
2. id., pp. 287-c. 
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certain Conditions: That their Laws and Customs 


were widely Different from those of England, but 


founded on natural Justice and Equity, as well 

as these; That their Honors, Property, and Profits, 

as well as the King's Dues, in a great Measure 
Depended upon them, That on the Mutation of Lands 

by sale, some special Cases excepted, they established 
Fines to the King, in Lieu of Quit Rents, and to the 
Seigneur, Fines and Dues, as his Chief Profits, 
Obliging him to grant his Lands at very low Rents- 


This System of Laws established Subordination, 
from the first to the lowest, which preserved the 
internal Harmony, they enjoyed untill our Arrival, 
and secured Obedience to the Supreme Seal of Government 
from a very distant Province. All this Arrangement, 
in one Hour, We overturned, by the Ordinance of the 
Seventeenth of September One Thousand seven hundred 
and sixty four, and Laws, ill adapted to the Genius 
of the Canadians, to the Situation of the Province, 
and to the Interests of Great Britain, unknown, and 
unpublished were introduced in their Stead; A Sort 
of Severity, if I remember right, never before 
practiced by any Conqueror, even where the People, 
without Capitulation, submitted to His Will and 
Discretion. 


How far this Change of Laws, which Deprives 
such Numbers of their Honors, Privileges, Profits, 
and Property, is conformable to the Capitulation 
of Montreal, and Treaty of Paris; How far this 
Ordinance, which affects the Life, Limb, Liberty, and 
Property of the Subdject, is within the Limits of the 
Power, His Majesty has been pleased to Grant to the 
Governor and Council; How far this Ordinance, which 
in a Summary Way, Declares the Supreme Court of 
Judicature shall Judge all Cases Civil and Criminal 
by Laws unknown and unpublished to the People, is 
agreeable to the natural Rights of Mankind, I humbly 
submit; This much is certain, that it cannot long 
remain in Force, without a General Confusion and 
Discontent=" 


Constitutional Documents, pp. 288-9. 
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Carleton also criticized the costs and confusion resulting 
from the state of judicature existing in Quebec. He pointed 
out that among Canadians, most transactions continued to be 
earried out according to French law: 


"A few Disputes have already appeared, where 

the English Law gives to one, what by the 
Canadian Law would belong to another; A Case 

of this Sort, not easy to determine, lies at 
present in Chancery; if decided for the Canadian, 
on the Principle, that Promulgation is necessary 
to give Force to Laws, the Uniformity of the 
Courts of Justice thereby will be still further 
destroyed, Chancery reversing the Judgments of 
the Supreme Court, as that Court reverses those 
_of the Common Pleas; the People notwithstanding 
continue to regulate their Transactions by their 
Ancient Laws, tho' unknown and unauthorised in 
the Supreme Court, where most of these Transactions 
would be declared Invalid-" 


To remedy the situation, he recommended the restoration of 
most French private law: 


"The most advisable Method, in my Opinion, 

for removing the present, as well as for 
preventing future Evils, is to repeal that 
Ordinance, as null and void in it's own 
nature, and for the present leave the 

Canadian Laws almost entire; such Alterations 
might be afterwards made in them, as Time and 
Occurrences rendered the same advisable, so as 
to reduce them to that System, His Majesty should 
think fit, without risking the Dangers of too 
much Precipitation; or else; such Alterations 
might be made in the old and those new Laws 
Judged necessary to be immediately introduced, 
and publish the whole as a Canadian Code, as 
was practised by Edward the First after the 
Conquest of Wales-"e 


. ] 1. Constitutional Documents, pp. 289-90. 
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Beo7 Appointment of Cugnet as French Secretary to the 
Governor's Council at Quebec. 


In the beginning of the year 1768 Francois Joseph Cugnet was 
named French Secretary of the Governor and Council at Quebec. 
His duties were to translate into French, the laws, orders and 
regulations of the Governor-in-Council under the direction of 
the latter, and to serve as a consultant on the pre-1760 law 
by retrieving and examining the ancient edicts and decisions 
of the Superior Council and of the other courts under the old 
regime. Cugnet was an accomplished legal scholar and fluent in 
the English language. For a quarter of a century he transla- 
ted the Governor's Ordinances into French. 
woe Carleton reiterates need to restore French law. 

On January 20, 1768 Carleton reiterated in a letter to 
the Earl of Shelburne the advisability of restoring French 
laws: 

"....it therefore seems to me highly 
expedient, that, at least, those Causes 
of Complaint, which affect the Bulk of 
the People, and come home almost to every 
Man, should be removed; That they should 
be maintained in the quiet Possession of 
their Property, according to their own 
Customs, which Time immemorial, has been 
regarded by them and their Ancestors, as 


Law and Equity; and that the Approach to 
Justice and Government, for the Redress 


ug 
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of Wrongs, be practicable and Convenient, in 
Place of being ruinous by Delay, and an 
Expence disproportioned to their Poverty; 
but this is neither in the Power of Justice 
or Government here to grant him, while the 
Supreme Court is obliged to Judge accor- 
ding to the Laws of England, and the dif- 
ferent Offices can claim, as their Right, 
Fees Calculated for much wealthier Pro- 
vinces." 


1.59 Hillsborough's claim that only English law of procedure 
a een introduced. 


On March 6, 1768, the Earl of Hillsborough, First Secretary 


of State for the Colonies, who had had a part in the drafting 
of the Royal Proclamation of October 1763, wrote to Carleton and 
commented that it had never been the intention of the Proclama- 
tion to overturn the entire system of French private law and 
that its sole purpose was to introduce the English law of pro- 
cedure. Hillsborough claimed that the intention of the Proclama- 
tion had been subverted by the incompetence of colonial administra- 
tors entrusted with its execution: 

" I had the Honour to serve His Majesty at 

the Board of Trade, in the year 1763, when 

His Ma'ty was pleased to publish His Royal 

Proclamation relative to the new Colonies, 

and,whatever the legal sense conveyed by 

the words of that Proclamation may be, of 


which I pretend not to be a Judge, I cer- 
tainly know what was the Intention of 
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those who drew the Proclamation, having 
myself been concerned therein; And I can 
take upon me to averr, that it never en- 
tered into Our Idea to overturn the Laws 
and Customs of Canada, with regard to 
Property, but that Justice should be 
administered agreably to them, according 
to the Modes of administering Justice in 
the Courts or Judicature in this Kingdom, 
as is the Case in the County of Keng, and 
many other parts of England, where Gavel- 
kind Borough-English and several other 
particular customs prevail, altho! Justice 
is administered therein according to the 
Laws of England. 


It was most unfortunate for the Colony of 
Quebec, that weak, ignorant, and interes- 
ted Men, were sent over to carry the 
Proclamation into Execution, who expounded 
it in the most absurd Manner, oppressive 

and cruel to the last Degree to the Subjects, 
and entirely contrary to the Royal Intention. 
The Distance of the Colony, the Difficulties 
arising from many Circumstances, unneces- 
sary for me to enumerate,and the Differences 
of Opinion occasioned by various Causes, 
have prevented, as yet, the necessary 
Measures from being taken, to correct this 
original and fatal Mistake; But I trust I 
shall soon be impowered to signify His 
Majesty's Pleasure, to you, to carry into 
Execution, such as will not only relieve 

His Majesty's new Subjects from the uncer- 
tain, and consequently unhappy Situation, 
they are now in; but give them entire 
Satisfaction for the future, by securing 

to them their Property upon a stable 
Foundation, and rendering the Colony more 
flourishing and happy than it has ever 
been, "1 


iconstitutional Documents, pp. 297-298. 
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Whatever the intention of its draftsmen, it is impossible to 
read the Proclamation without deriving the impression that the 
unqualified intention of the home government had been to in- 
troduce English law in its entirety to the Colony. 


1.60 Carleton's renewed recommendation that French law 
be restored. 


On April 12, 1768, Carleton wrote again to Shelburne, once 


more recommending the retention of French property law on the 


grounds of real politik: 


" The Canadian Tenures differ, it is true, 
from those in the other Parts of His Ma- 
jesty's American Dominions, but if con- 
firmed, and I cannot see how it well can 
be avoided, without entirely oversetting 
the Properties of the People, will ever 
secure a proper Subordination from this 
Province to Great Britain; if it's de- 
tached Situation be Constantly Remembered, 
and that on the Canadian Stock we can 
only depend for an Increase of Population 
therein, the Policy of Continuing to them 
their Customs and Usages will be sufficiently 
Evincea."1 


In the same letter, Carleton referred to the compilation 
he had ordered of laws in force at the time of the Conquest. 


The compilation not being ready, he enclosed with his letter 


lconstitutional Documents, p. 300. 
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an interim summary of these laws.t 

On November 20, 1768, in a confidential letter to the Earl 
of Hillsborough, Carleton again warned against the danger of 
continuing to exclude from public office the principal Canadian 


citizens.< 


constitutional Documents, p. 300. The summary of French laws 
referred to was entitled Coutumes et usages anciens De La Province 
de Québec. The more complete compilation of the French law and 
constitution, represented as in force in Canada before the Conquest, 
was prepared,chiefly under the supervision of F. J. Cugnet, and 
sent to Britain in Sept. 1769. In 1772 several compilations of 
the French Canadian laws were published, the most important being:-= 
"An Abstract of those parts of the Custom of the Viscounty and 
Provostship of Paris which were Received and Practised in the 
Province of Quebec in the time of the French Government. Drawn 
up by a select Committee of Canadian Gentlemen well Killed in the 
laws of France and of that Province by the desire of the Hon. 
Guy Carleton Esq. Governor in Chief of the said Province, London, 
1772." and “An Abstract of the Several Royal Edicts & Declarations 
and Provincial regulations and ordinances, that were in force in the 
Province of Quebec in the time of the French Government; and of the 
Commissions of the several Governors General and Intendants of the 
same Province during the same period. By Francis Joseph Cugnet 
Esq. Secretary to the Governor and Council of the said Province 
for the French Language. By direction of Guy Carleton 1772.” 
id., p. 325. 
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1.61. Draft report to the British Cabinet.- 
On September 12, 1769 , there was delivered to Morris 


Morgan a special emissary of the Earl of Hillsborough, a draft 
of the report on the state of the laws and of the administration 
of justice in Quebec required by the Order-in-Council of August 
TU RAS This report had been prepared by Attorney-General 
Maseres. Governor Carlton refused to sign it and wrote a report 
of his own (which will be discussed in the next section), and 
which was delivered at the same time. Maseres' draft is a long 
and comprehensive document, dealing with many points. | We will 
summarize the relevant conclusions: 

(a) Religion.- The report argued that the anti-papist laws 
of England had been extended to Quebec as a result of the Conquest 
and that the Roman Catholic Church could not have any legal status 
in Canada more particularly because of the Act of Eliz.I, c.l, 
which forbade the extension of the spiritual or temporal juris- 
diction of any foreign prince or prelate to any British Dominion. 

(ob) Introduction of English Law.- The report concluded that 
the combined effect of the 1763 Proclamation,of Murray's Commission 
and Instructions and of the Ordinance of September 17, 1764 was 
to introduce English law in its entirety. The report recognized 
that the French-Canadians were perhaps ignorant of the change 
which had been taken place in the laws governing them and that they 


had continued to follow their own laws and usages , at least in 


1. Constitutional Documents, pp. 327-70. 
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certain areas: 


yee AS your Majesty's royal proclamation above- 


mentioned, and your commission to General Murray 

to be governour in chief of this province, have 
never been published here in the French language, 

and as the provincial ordniances above-mentioned 

of the 17th of September and the 6th of November, 
1764, which have been published here in the French 
language have mentioned this change in the laws 

in very concise and general terms, without 

specifying or describing any of the laws of 

England that were thereby introduced, the greatest 
part of your Majesty's new subjects remain ignorant 
of the extent of the change to this hour, and imagine 
that their ancient laws and usages are in many points 
still in force. They still divide their lands upon an 
inheritance in the same manner as before the conquest; 
their widows are admitted to the same shares of them 
as before, without any regard to the English rule of 
dower, which differs widely from that of the French 
law; and the personal estates of persons who die 
intestate are distributed at their decease according 
to the rules of the French law, which are somewhat 
different (though not very greatly, as we are 
informed) from those of the English statute of 
distributions; and the distributions of their 
personal estates have likewise been made for the 
most part by persons authorized thereunto in the 
manner that was usual under the French government, 
and not by receiving letters of administration 

from your Majesty's governour of the province in the 
manner directed by your Majesty's instructions. 
Fortunately for the peace of the province no 
litigations have yet arisen in any of your Majesty's 
courts of justice to give occasion to decisions that 
would make them acquainted with the change of the 
laws in these particulars, which would probably 
create a great deal of uneasiness." 


The report pointed out that insofar as criminal law was eoncerned, 


even the French Canadiaas habitants agreed that English law now 


applied2 . Furthermore, except in the Court of Common Pleas, 


1. Constitutional Documents, p. 344. 
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English procedures seem to be used: 

"And in all civil proceedings carried on in 

the superiour court, or court of King's Bench, 

the forms of all actions , the stile of the 

pleadings used in them, the method of trial, 

and the rules of evidence are those which are 

prescribed by the English law, and are uni- 

versally known by the Canadians to be so. 

In the court of Common Pleas the proceedings 

are drawn up in any form and stile that the 

parties, or their advocates, think proper, 

and sometimes in the French and sometimes 

in the English language, as the attornies 

who prepare them happen to be Canadians or 

Englishmen; and for this reason they are 

oftenest in the French language, most of 

the business in this court being managed 

by Canadian attornies."1 
While the report had no hesitation in saying that the Proclamation 
of October 7, 1763 had introduced the entire body of English law 
into Quebec, it allowed that British policy might require to give 
it a less restrictive interpretation.< Furthermore, Murray's 
Ordinances of September 17, and November 6, 1764 could not by 
themselves be interpreted as introducing English law since they 
exceeded the limited legaslative authority granted to him under 
his Commission.? No support for the validity of these Ordinances 
could be derived from the private instructions given to the 
Governor, since, in Maseres! opinion, the only valid way to 
communicate such legislative power was by means of letters patent 
under the King's Great Seal, publicly read and notified to the 


people so that the acts done by virtue of them could have a just 


Y 1. Constitutional Documents, p. 347. 
2. ids, Be Bho 
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claim to their obedience.+ And even if such private grant of 
legislative power could be deemed valid, it was too confined to 
warrant the general introduction of English law, particularly that 
which have affected the life, liberty and property of subjects.© 
In other words, if the British Cabinet decided to adopt the inter- 
pretation that the Royal Proclamation of 1763 had not effected 
wholesale of introduction of English law, some plausible support 
could be derived for it. 

(c) Uncertainty as to status of French Law.- The greatest 
inconvenience to the administration of justice in Quebec was the 
uncertainty about the continuity of the laws and customs of the 
French regime. The report recommended that the matter be settled 
once and for all "by some new act of government, conceived in the 
most clear and positive words that can be made use of, with an 
express exclusion or abolition of the other laws which may be 
imagined to have hitherto been in force."? 


(d) Canadian Lawyers to be allowed to practice.- With 


respect to the right of Canadians to practice law, a laissez-faire 
policy was recommended to combat the excessive expense of legal 
proceedings due to high legal fees: 


"All that can be done to keep those fees from 
growing exorbitant is to prevent a monopoly 
of law business in the hands of a few lawyers, 
who might thereby be enabled to exact unreasonable 
rewards from thei clients by the necessity the 
people would be under of either employing them 
upon the terms they thoughtproper to demand, or 


ify: Constitutional Documents, p. 350. 
rae id., p.350. 
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or letting their business remain undone: and 
this has been already done by your Majesty's 
wisdom and indulgence in permitting Canadian 
notaries, attornies, and advocates to practise 
their respective professions notwithstanding 
their continuance in the profession of the 
Romish religion.” 


(e) Judges.- The report submitted a plan for the future 
administration of justice which provided for the division of 
the Province into three judicial districts (Quebec, Trois Riviere 
and Montreal) in each of which a Royal Court of Judicature was 
to be established. Such courts would be presided over by an 
English judge appointed by the King with both criminal and 
civil jurisdiction. These English judges were to be selected 


from among barristers having at least five years practice and 


who - it is worth noting - had " a competent knowledge of the 
French language". Furthermore, for advice on old French laws, 

as well to facilitate communication with French-speaking parties, 
each judge was to be assisted by a Canadian lawyer as his 
assessor: 


"And further, to enable these English judges 
more readily to understand the testimonies 

of the French witnesses, that would so often 
be examined before them, and likewise to com- 
prehend the nature and extent of such of the 
ancient laws and customs of the country as 
your Majesty shall think fit to be either 
continued or revived, we conceive, that it 
would be convenient to give each of them a 
Canadian lawyer for an assessor, or assistant 
to them in the decision of causes: but the 
Canadian assessors should have no vote or 
authority to decide the causes in conjunction 
with the English judges; but should only 
assist them with their opinion and advice, the 
whole power of finally decided them being vested 
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solely in the English judges. This employment 

of the Canadian lawyers, even in this sub- 
ordinate capacity of assistants and advisers, 
would be thought a very gracious indulgence in 
your Majesty by all your Majesty's new subjects3 
and many of them, to whom it has been mentioned, 
have expressed an entire approbation of it. at, 
they had an equal degree of authority with the 
English judges in the final decision of causes, 
they would be much more likely than the English 
judges to abuse it, by reason of their connections 
in the country, and the enmities and partialities 
that these connections would give birth to. And 
besides, there are other reasons , which would 
make it inexpedient to trust your new Roman 
catholick subjects, so lately brought under your 
Majesty's allegiance, with so great a degree of 
power." 1 


Obviously Maseres' was not yet ready for Canadian judges. 

(f) Procedure.- The report recommended that written 
procedures should be permitted in both languages. 

(g) Recommendations as to settling the status of French and 
English Law.- The report concluded by proposing four different 
methods for settling the status of English and French law in the 
Province. These were: 

(1) A code of laws containing all the laws by 

which the Province was to be governed in 
the future to the entire exclusion or abolition 
of every part both of the laws of England and 


the French laws not set down in the code itself.? 


(2) A revival of all the pre-cession French laws 


to the exclusion of all English laws except those 
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few which had been introduced by an Act 
of Parliament, and those which were 
particularly beneficial and favourable to 
the liberty of the subject. 

(3) To make the English law general with certain 
exceptions not reduced to writing or re-enacted 
by new ordinances in favour of the former customs 

of the country. 


(4) That the English law should be general but 


exceptions thereto reduced to writing.? 


LOZ Carleton's dissenting report.- 


As we saw, Governor Carleton refused to Tatlty the 
report his Attorney-General had drafted and submitted a report 
of his own. He recommended as the only method of settling the 
law of the Province that property and civil rights be governed 
by revived French laws and that eriminal matters be decided 
according to English law. 4 It should be noted in this connection 
that Chief Justice William Hey, in a report submitted at the 
same time, recommended the revival of French laws of Cenure. 

He did not go so far,as to suggest that the whole of French 
civil law be restored. It Should alsobencted that Mas@res appended 
his objections to Carleton's suggestion that French law be re- 


introduced on the ground that it would endanger the policy of 


Hh Constitutional Documents, p. 362. 
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assimilation and anglicization.+ He also envisaged practical 


difficultieswhich remind one strongly of more recent objections 
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to bilingual adminstration of justice: 


He was willing, however, to recommend revival of the old French 


laws relating to tenure and succession, but would go no further.? 


"In the first place, it will make it difficult 
for any of your Majesty's English subjects to 
administer justice in this province, as it will 
require much labour and study , and a more than 
ordinary acquaintance with the French language 
to attain a thorough knowledge of those laws. 


In the next place, it will keep up in the minds 
of your Majesty's new Canadian subjects the 
remembrance of their former government, which 
will probably be accompanied with a desire to 
return to it. When they hear the custom of 
Paris, and the parilament of Paris, and its 

wise decisions, continually appealed to as the 
measure of justice in this country, they will be 
inclined to think that government to be best, 
under which those wise laws could most ably be 
administered, which is that of the French king; 
which, together with the continuance of their 
attachment to the Popish religion, will keep 
them ever in a state of disaffection to your 
Majesty's government, and in a disposition to 
shake it off on the first opportunity that shall 
happen to be afforded them by any attempt of the 
French king to recover this country by force of 
arms. 


And in the third place, it will discourage your 
Majesty's British subjects from coming to settle 
here when they see the country governed by a set 
of laws, of which they have no knowledge, and 
against which they entertain (though perhaps un- 
justly) strong prejudices."© 


Constitutional Documents, p.371. 
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1.63 Reversal of Board of Trade policies.- 
On July 10, 1769, the Board of Trade issued a report 


relative to the state of the Province of Quebec which constituted 

a distinct reversal of its previous attitudes. The Board of Trade 
now took the view that the 1763 Proclamation had only been intended 
to ensure to the Canadians the same privileges as were enjoyed 

by the King's other subjects and that the requirements of the 
anti-catholic Test Act had been included in Murray's Commission 
only by inadvertence. These anti-catholic provisions rendered 
impracticable the constitution of a legislative assembly and 

the Council alone was impotent. The authors of the Board of Trade's 
report 1 commented on the ill-effects of the Ordinance of 
September 17, 1764: 


"According to the construction put upon this 
Ordinance by those who framed it, it was to be 
understood, that not only the proceedings in 
these Courts were to be carried on according 

to the modes and forms established in the Courts 
in Westminster Hall, but also all the principles 
of the Law of England, relative to Descents, 
Tenure &c., which totally, or in part differed 
from the Antient customs of Canada, and also all 
those local and Municipal Laws, which have from 
local convenience and consideration obtained in 
this Kingdom, were thereby introduced into Canada, 
and become Laws there. In consequence of these 
opinions and constructions, the customs of Canada, 
which before governed in all suits concerning 
property were laid aside; and a further ill effect 
of the ordinance was, that, instead of that 
Summary and easy process, which had before been 
used in the adjudication of questions of this 


1s Earl of Hillsborough, Soame Jenyns, John Roberts, Edward Eliot, 
William Fitzherbert, Thomas Robinson and the Earl of Lisburne. 
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nature, it had the effect to introduce all that 
delay, perplexity and expence, which accompanies 

the lowest and most disgraceful practice in this 
Kingdom; and the new Subjects, who were precluded 
from serving on Juries, or pleading their own Causes, 
were compelled to entrust the prosecution of them to 
men unacquainted with their language and Customs, 
and who to the greatest ignorance added the grossest 
rapacity. 


It is not to be wondered, that establishments, so 
inconsistent with the civil rights of the Canadians , 
and so oppressive in their operation, should have 
given that disgust, so strongly, and yet so respect- 
fully expressed in their humble Address to His Majesty 
on this occasion, more especially, when , in a 
Presentment of a Grand Jury impannelled at a Quarter 
Sessions, they found their Religion presented , as 
illegal; themselves not only proscribed, as 
incapable of the common offices of Society, but 

also subjected to all the Pains and Penalties 
inflicted upon Popish Recusants in this Kingdom; 

and a right claimed by such grand Jury of being the 
only representative body of the Colony, and of being 
consulted upon all Measures of Government. 


It is true indeed, that His Majesty has been graciously 
pleased to disapprove of such unwarrantable claims 
and proceedings, and to direct, that the Canadians 
shall be admitted to serve on Juries, and to plead 
as Advocates, in the Courts, but the same erroneous 
opinion, with regard to the extension of the Laws 
of England, still prevails; the Laws and customs of 
Canada, in respect to property, have not gained 
admittance into the Courts; And His Majesty's new 
subjects, though they have a full Confidence and 
reliance on His Majesty's Equity, and His paternal 
Regard for their interest, do yet express great 
uneasiness, and wait with impatience His Majesty's 
Determination on those points, which so materially 
affect their Properties, Quiet, and Happiness. "1 


The Report recommended that an Assembly be called ; that 
Canadians be allowed into the public service through the abolition 
of the Test requirements; and that the Council of Quebec be 


increased from 12 to 15 members, of which at least five should 


7A Constitutional Documents, pp. 381-382. 
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be Roman Catholics.! with respect to juries, the Board of Trade 
made an interesting recommendation that instead of impanelling 
Canadians indiscriminately with British-born subjects on all juries, 
it be provided that all criminal offences be tried by juries 
de medietate linguae , composed equally of Canadians and British- 
born subjects, except where an English-speaking accused 
or a Canadian should be charged with murder, in which cases all mem- 
bers of the jury should speak the language of the accused.2 
1.64 New Ordinance for the administration of justice of 1770.- 

Karly in 1770 the Council in Quebec issued in both 
French and English an Ordinance for the more effectual administration 
of justice and for regulating the Courts of Law in this Province, 
which was ordered to be published in the Quebec Gazette. Among 
other things, it provided for the creation of a separate Court 
of Common Pleas in Montreal;for the right of party to draft their 
declaration or Statement of claim in either French or English 2 and 
for bilingual notices of the sale of immoveables seized in execution.4 
A similar provision survives in Article 716 of the present Quebec 
Code of Civil Procedure. 
1.65 Petition by French notables for restoration of French 
law and custom.-=- 

At a date which it is impossible to determine exactly, 
but probably sometime around the return of Carleton to England 


ly Constitutional Documents,p.383. 
2s, Sd. > Ba DOO. 


De id.,p.408. 
4, id.,p.415. 
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in 1770, 39 distinguished Canadian inhabitants petitioned the King 
for restoration of the laws, customs and regulation under which they 
had been born. They complained of the expenses which resulted from 
their ignorance of English procedure and demanded the right to 
participate fully in the government of the Colony. 1 tt should be 
noted that this petition was in French. 


1.66 Restoration of French Laws of land tenure.- 


The first step in the restoration of the pre-Cession 
laws of property and civil rights , which was to culminate in 
the Quebec Act of 1774, was the issue by the Imperial Government 
on July 17, 1771 of additional instructions to Carleton ordering 
him to restore the seigneurial system of land tenure: 


" yee. you are hereby authorized and empowered 
to grant, with the Advice of the Council of 
Our said Province, the Lands which remain 
subject to Our disposal, in Fief of Seigneurie, 
as hath been practised heretofore antecedent 
to the Conquest thereof; omitting however 

in such Grants, so to be made by you, the 
reservation of the exercise of such judicial 
Powers, as hath been long disused within 

Our said Province. And it is Our further Will 
and Pleasure that all Grants in Fief and 
Seigneurie, so to be passed by you, as 
aforesaid, be made subject to Our Royal 
Ratification, and also be registered within 
Our said Province, in like manner as was 
Practised in regard to Grants held in Pet and 
Seigneurie under the French Government." 


1. Constitutional Documents, pp. 419-420. 


2. id, p. 4e4. 
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1.67 Reports of Solicitor-General Wedderburn and of Attorney- 
General Edward Thurlow. 


By orders of the Royal Court of June 14, 1771 and July 
31, 1772, Solicitor-General Alexander Wedderburn and Attorney- 
General Edward Thurlow were commanded ''to take into consideration 
several reports and papers relative to the laws and courts of 
judicature of Quebec, and to the present defective mode of go- 
vernment in that Province, and toprepare a plan of civil and 
criminal law, for the said Province, and to make their several 
reports thereon".! Wedderburn's report, dated December 6, 1772, 
argued that a civilized conqueror only changed such laws and 
customs as were incompatible with the security of his acqui- 
sition and that,consequently, most French law had survived in 
Quebec.2 He also argued that it would be unjust to deprive 
the large number of Canadians of their private law not incon- 
sistent "with the principles of the new government" because of 
a few British settlers. Thurlow, who reported on January 
22, 1773, also felt that the wise conqueror did not tothe 
unnecessarily the private laws of the conquered4, He expressed 


the opinion that both the ancient private and criminal laws 


lconstitutional Documents, p. 424. 
2id., pe 425. 

3id., p. 430. 

4“id., pp. 441-442. 
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should be continued insofar as possible. | 


1.68 Report _ of Advocate-General James Marriott. 
Advocate-General James Marriott, in 1774, published a 
"Plan of a Code of Laws for the Province of Quebec"2, Marriott 
agreed that the old laws of a conquered nation remain in force 
until expressly abrogated. He felt that the 1763 Proclamation 
and Murray's Commission had been mistakingly worded because 
they had been copied from former instruments applicable to dif- 
ferent situations.3 It might be reasonably argued that the 1763 
Proclamation made English law applicable only to new settlers 
in Quebec while not affecting the laws governing the existing 
inhabitants. ¢ The Ordinances of September 17 and November 6, 
1764, which intended to introduce gradually the whole system 
of English laws, were ultra vires the terms of Murray's Com- 
mission.” On the other hand, there was no doubt that insofar 
as penal or criminal law was concerned, English criminal law 


became applicable with the conquest. © With respect to the right 


loons tituional Documents, pp. 443-444. 


“id., p. 450. 


OFd. + PP. 453-54. 


of Roman Catholics to sit in the proposed assembly, Marriott 
opined that this could not be done because of the existing anti- 
popery laws. 1 

While not prepared to allow Canadian judges, he agreed 
with the suggestion that English judges should be assisted by 
Canadian assessors 32 that written pleadings should be in either 
English or French, at the option of the parties;° that French 
forms of procedure should be allowed in civil cases;4 and that 
juries de medietate linguae be permitted), He also favoured the 
preservation of French laws of property®. Marriott further 
recommended that publication of the laws of Quebec be continued 
in both languages’. 


1.69 Further manoeuvres. 


On November 29, 1773, the principal English inhabitants 
of Quebee City signed a petition to Lieutenant-Governor Cramahé. 


A similar petition was signed at Montreal on December ES F1L473. 


1 constitutional Documents, p. 461, p. 481. 
4id., p. 463 
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Both petitions asked that a general assembly of the Freeholders 
and Planters be summoned immediately. Leading French-speaking 
inhabitants who had been approached to sign the petition re- 
fused to do so because it was only in English and they could 
not understand ith. Also in December of 1773, sixty-five 
leading Canadian inhabitants of Quebec petitioned the King 
demanding the preservation of their own laws and customs, as 
well as the rights of full British citizenship@. 
1.70 Criticism by Chartier De Lotbiniére of the Quebec Bill, 
The English London merchants were not alone in their 
criticism of the propagsed Quebec Act. De Lotbiniére, a prominent 
Seigneur also had reservations which he expressed not only in 
his name, but also in that of his compatriots. In his view the 
proposal did not go far enough, He favoured a revival of the 
French criminal law as well as the private law. More important, 
he recommended that French should be made the only official 


language of the Province: 


lpoutre & Lareau, op. cit., p. 699. The position of the British 
merchants in Quebec was supported by a pamphlet circulated by a 
group of London merchants trading with Quebec and issued in May, 
1774: Constitutional Documents, pp. 512-22. 

Constitutional Documents, p. 504. 
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" Enfin un point qui merite attention et 
qui doit etre fixé, est que la Langue 
frangoise etant générale et presque 
L'unique en Canada, que tout etranger 
qui y irent, n'’aient que ses interets 

en vue, il est demontré qu'il ne peut 
les bien servir qu‘autant qu'il s‘est 
fortifié dans cette langue, et qu'il 

est forcé d'en faire un usage continuel 
dans toutes les affaires particulieres 
qu'il y traitte; qu'il est de plus 
impossible, vQ la distribution des 
etablissemens et habitations du pais, 

de pretendre a y introduire jamais la 
langue angloise comme générale = pour 
toutes ces raisons et autres non détaillées, 
il est indispensables d'ordonner que 
cette langue frangoise soit la seule 
emploiée dans tout ce qui se traitera et 
sera arrété pour toute affaire publique, 
tant dans les cours de justice, que dans 
l'assemblée du corps legislatif &c. car 
il paroitroit cruel que, sans nécessité, 
l'on voulut réduire presque la totalité 
des intéressés 4 n'etre jamais au fait 
de ce qui seroit agité ou seroit arrété 
dans le pais." 


Chapais commented 2 that De Lotbiniére obviously was asking more 
in order to obtain less. Maséres himself, the former Attorney- 
General, testified before a committee of the House of Commons 
considering the proposed Quebec Act and recommended that both 
French and English be permitted in court proceedings in Que- 


bec.> But the future Quebec Act was to be silent on the subject 


sGonsti tutional Documents, p. 564. 
Chapais, Thomas, Cours d'Histoire du Canada, Québec, 1919, p. 62. 


3Chapais, op. cit., pp. 60-61. 
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of language. 
Lf The Quebec Act of 1774. 

The prolonged debate we have reviewed at length and the 
many problems which had given rise to it were finally resolved in 
1774 with the passing by the United Kingdom Parliament of a law 
entitled "An Act for making more effectual Provision for the 
Government of the Province of Quebec in North America", better 
known as the Quebec Act. This statute met French-Canadian de- 
mands for the preservation of their laws and customs and the 
elimination of impediments to Roman Catholics. It also marked 
the repudiation of assimilationist policies embodied in the 
1763 Proclamation. Article IV of the Act declared the 1763 
Proclamation and all the Ordinances repealed because they "have 
been found, upon experiment, to be inapplicable to the state ad 
circumstances of the...province", The Act then embodied a 
veritable new constitution for Quebec: 

a) Private French law re-introduced. 

Article VIII re-established French law in relation to 
"property and civil rights": 


",.-allhis Majesty's Canadian subjects 


within the province of Quebec, the reli- 
gious orders and Communities only excep- 
ted, may also hold and enjoy their property 
and possessions, together with all customs 
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and usages relative thereto, and all 

other their civil rights, in as large, 
ample, and beneficial manner, as if 

the said proclamation, commission, or- 
dinances and other acts and instruments 

had not been made and as may consist with 
their allegiance to his Majesty, and 
subjection to the Crown and Parliament of 
Great Britain; and...in all matters of 
controversy, relative to property and 

civil rights, resort shall be had to the 
laws of Canada, as the rule for the deci- 
sion of the same; and all causes that shall 
hereafter be instituted in any of the Courts 
of Justice...shall with respect to such pro- 
perty and rights, be determined agreeably 
to the said laws and customs of Canada, until 
they shall be varied or altered by any ordi- 
nances that shall from time to time, be 
passed in the said province by the Governor, 
Lieutenant Governor or Commander in Chief, 
for the time being, by and with the advice 
and consent of the Legislative Council of 
the same, to be appointed in manner herein- 
after mentioned." 1 


b) English criminal law to apply. 
The criminal law of England was confirmed by Article IX: 


" *xyT, And whereas the certainty and 

lenity of the Criminal Law of England, 

and the benefits and advantages resulting 
from the use of it, have been sensibly felt 
by the inhabitants, from an experience of 
more than nine years, during which it has © 
been uniformly administered; be it thereof 
further enacted by the authority aforesaid, 
That the same shall continue to be admin- 
istered, and shall be cbserved as law in the 
province of Quebec, as well in the description 
and quality of the offence, as in the method 


come e S  NA S 


: It should be noted nevertheless that a. X provided for the right 
to alienate both moveable and immoveable property including by way 
of Will either according to French law or the laws of England. 
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of prosecution and trial; and the punish- 
ments and forfeitures thereby inflicted to 
the exclusion of every other rule of Criminal 
Law, or mode of proceeding thereon, which 
did or might prevail in the said province 
before the year of Our Lord one thousand 
seven hundred and sixty-four" 


c) Removal of religious handicaps. 


The anti-papist laws of England were curtailed in 


their application to Quebec. Not only was freedom of practice 


recognized by Article V, but the hated Test oath against 


transubstantiation and papal supremacy was replaced by a general 


oath of civil allegiance more compatible with Roman Catholic 


beliefs: 


ti 


eeenO person, professing the Religion 
of the Church of Rome, and residing in 

the said Province, shall be obliged to 
take the oath required by the said statute 
passed in the first year of the reign 

of Queen Elizabeth, or any other oaths 
substituted by any other Act in the place 
thereof; but...every such person who, by 
the said statute, is required to take the 
oath therein mentioned, shall be obliged, 
and is hereby required, to take and sub- 
scribe the following oath before the 
Governor, or such other person in such 
Court of Record as his Majesty shall ap- 
point, who are hereby authorized to adminis- 
ter the same videlicet; 


I A.B. do sincerely promise and swear, that I 
will be faithful, and bear true allegiance to 
his Majesty King George, and him will defend to 
the utmos of my power, against all traitorous 
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conspiracies, and attempts whatsoever, which 
shall be made against his Person, Crown, and 
Dignity; and I will do my utmost endeavour to 
disclose and make known to his Majesty, his 
Heirs and successors, all treasons, and traitorous 
conspiracies, and attempts, which I shall know 
to be against him or any of them; and all this 
I do swear without any equivocation, mental 
evasion, or secret reservation, and renouncing 
all Pardons and Dispensations from any Power 
or Person shomsoever to the contrary. 

So help me GOD. ul 


d) No provision about language. 

The Quebec Act did not contain any provision about 
the language permitted in judicial proceedings although the 
re-introduction of French law ponnetes an implicit reco- 
gnition of the right of suitors to resort’ to French. 
Furthermore, while several provisions dealt with the adoption 
approval and promulgation of ordinances, no mention is made 
of the language or languages in which these ordinances are 


required to be drafted and issued. 


Lee Interpretation of the effect of the Quebec Act on 


French language rights. 
We have seen that the Quebec Act did not refer 


specifically to language rights. Obviously, French law could 


not be restored without implicitly recognizing the need for 


French in judicial proceedings. But can an official recognition 


article Age 
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for French be read into articleVIII of the Act which reserve 
to Canadians the enjoyment of "their property in possessions, 
together with all customs and usages relative thereto, and 
all their other civil rights, in as large, ample and benefi- 
cial manner, as if the said proclamation ... had not been 
made" ? We doubt it. In the first place, one may wonder 
whether the British Parliament would not have called a spade 
a spade and would have used such devious way to recognize 
French. Since the matter has been repeatedly broached in 
the preceding debate, it can be argued that the Parliament 
would have referred to it specifically had it intended to 
deal with it. It is also doubtful that in the 18th 
century the expression "civil rights" would have been 
deemed to include language. We will have occasion to exa- 
mine in detail in the next chapter whether the expression 
can be said to include language rights. But insofar as 

the Quebec Act is concerned, we are inclined to believe 
that it was silent on the question of language because it 
has ceased to be an issue. Canadian lawyers, as we have 
seen, had been pleading in French and using either lan- 
guage in written procedures, Ordinances were published 


in both languages. The effect of the Quebec Act was 


~ lL Se 


rather to eliminate lingering doubts as to the applicable 
laws and to suppress obstacles to the admission of Roman 


Catholics to official positions. 


lene Se Conclusionsas to the legal status of French during 
the civil regime. 


The assimilationist policies embodied in the 1763 
Proclamation, in Murray's Commission and Instructions and 
in the first ordinances had failed.The attempt to attract 
a large scale immigration of British subjects to Quebec had 
not worked out. In fact, common sense had forced the au- 


thorities to make concessions in various areas,despite the 


objections of the English merchants in the Province and their 


London supporters. In the light of this rapid historical 


evolution and particularly in view of today's constitutional 


realities, the debate which preoccupied jurists for so long as 


to whether or not French was ever in fact abolish in Quebec 
may seem academic, to say the least. 

Some have argued that the introduction of English 
law into Quebec by the 1763 Proclamation brought with it the 


1 
abrogation of French as an official language . We have seen 


ann 


a ahLes W.J., The Sources and Development of the Law of the 
Province of Quebec, Montreal, 1903, p. I/. 
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however that many high British Officials maintained that 

local laws and customs could only be abolish by specific 
legislation A This point of view was upheld by Lord Mansfield 
in the celebrated case of Campbell v Hal” who stated that it 
is an incontrovertible maxim that "the laws of a conquered 
country continue in force until they are altered by the con- 
queror.". In any case, whatever the initial impact of the 

1763 Proclamation and subsequent rules was, it soon became 
apparent that the British Government had a change of heart 

and abondoned its avowed assimilationist policies. 

If English was ever supposed to abrogate the use of French, 
both legislative and judicial practice and custom established 
the two languages as equals at the very least. Indeed, the 
English authorities themselves resorted to French in proclaiming 
their ordinances. This fact has even received judicial notice. 
Indeed, Maréchal Nantel, a former librarian of the Montreal Bar, 
discovered a case on point which was decided by the Court 

of King's Bench on January 19, 1813° This was a case in which 
the Government of Lower Canada had sued Yvon Pierre Talon and 


others for illegally occupying land upon which the old 


uh 


cf,” 2.07 "and: 1-06" 


(1774) Cowp. 204; Lofft 655 
Nantel, M.,"La Langue Frangaise au Palais'} (1945), 5.R. du B. 
pp. 201-216. The case is R. v. Talon. 


T6459 - 123 


fortifications of the City of Montreal had stood. Among other 


dilatory measures, the defence raised a preliminary exception 


against the writ of summons because it was drafted in French, 


a language which was said not to be that of the Sovereign in 


whose name the writ was issued. Mr. Justice Reid dismissed the 


exception, commenting: 


As Eugéne 


"By the Court.- The French language has been 
used by His Majesty in his communications to 
His subjects in this province, as well in his 
executive as in his legislative capacity, and 
been recognized as the legal means of communi- 
cation of His Canadian subjects. Courts of 
Justice have at all times used this language 
in their writs and processes as in their other 
proceedings, as well before as since the Ordinance 
of 1785. 

It is for the benefit of the subjects that 
this was done , and the defendant cannot be 
permitted to say that he will not be sued 

in the language of his country." lL 


Gosselin recently wrote: 


"En fait, les parties au traité de 1763 et les 
autorités britanniques par la suite doivent avoir 
pensé qu'il était bien inutile de nier aux Canadiens 
Frangais un mode d'expression de leur vie commu- 
nautaire, leur langue, une fois admis qu'ils pou- 
vaient vivre dans une communauté politiquement et 


LL Nantel, M., La Langue Frangaise au Palais,(1945), 5 R.du B. 


p.- 204. Maréchal Nantel, at p. 205 reports a contrary 
decision rendered in 1825 by Judge Bowen of the Court of 
Common Pleas in Kamouraska, who held that a writ of summons 
drafted in French was null and void. But this judgment 
emanated from a Lower Court. 
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socialement organisée. Les autorités britanniques 
firent plus qu'utiliser le francais dans leurs 
rapports avec leurs nouveaux sujets. Ils employaient 
également la langue frangaise comme leur propre 
langue de travail et pour leur correspondance. Rien 
ie satisfaisait plus la fierté britannique que de 
faire montre d'une connaissance du frangais au moins 
égale & celle que l'on retrouvait chez les personnes 
les mieux cultivées du Canada Frangais. On reconnais- 
sait 4 la communauté canadienne frangaise le droit 

4 une existence qui lui était propre. Dés lors, le 
probléme de la langue et de la culture ne constituaient 
pas et ne pouvaient pas constituer une probléme 
politique au cours des quelques premiéres dizaines 
d'années d'existence de la colonie. La justice se 
déroulait en frangais. Déja en 1764, le roi se 
débattassa des traducteurs et des interprétes dans 
Ll'administration de la justice." 


1 in "L' Administration Publique dans _un Pays Bilingue et 


Biculturel” 1963 Vol. VI, Canadian Public Administration 
pp ° 410-11 ° 
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3, THE PERIOD OF THE QUEBEC LEGISLATIVE COUNCIL: 


1774 - 1791. 


Quebec Legislative Council.- 
Article XII of the 1774 Quebec Act provided for an 


appointive legislative Council consisting of 17 to 23 members: 


"And whereas it may be necessary to ordain may 
regulations for the future welfare and good 
government of the province of Quebec, the 
occasions of which cannot now be foreseen, nor 
without much delay and inconvenience, be provided 
for, without intrusting that authority, for a 
certain time, and under proper restrictions, to 
persons resident there: And whereas it is at present 
inexpedient to call an Assembly, be it therefore 
enacted by the authority aforesait, That it shall 
and may be lawful for his Majesty, his heirs and 
successors, by warrant under his or their Signet 
or Sign Manual , and with the advice of the Privy 
Council, to constitute and appoint a Council for 
the affairs of the province of Quebec, to consist 
of such persons resident there, not exceeding 
twenty-three, nor less than seventeen, as his 
Majesty, his heirs and successors shall be pleased 
to appoint; and upon the death, removal, or absence 
of any of the members of the said Council, in like 
manner to constitute and appoint such and so many 
other person or persons, as shall be necessary to 
supply the vacancy or vacancies which Council, 

so appointed and nominated, or the major part 
thereof, shall have power and authority to make 
Ordinances for the peace, welfare and good govern- 
ment of the said province, with the consent of his 
Majesty's Governor, or in his absence, of the 
Lieutenant Governor, or Commander in Chief for the 
time being." 


nn 
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Since this Council was not an elective Assembly, Article XTIIL 
forbade itto lay taxes or duties except for local purposes: 


q . « « nothing in this Act contained shall 


extend to authorize or impower the said Legislative 

Council to lay any taxes or duties within the 

said province, such rates and taxes only excepted 

as the inhabitants of any town or district within 

the said province may be authorized by the said 

Council to assess, levy, and apply, within the 

said town or district, for the purpose of making 

roads, erecting and repairing public buildings, 

or for any other purpose respecting the local 

convenience and oeconomy of such town or district." 
Article XVI stated that the quorum of the Council was at least 
half of its members. Furthermore, as we have seen, Article 
XIV enacted that every Ordinance should be submitted to royal 
approval within six months. Article XV finally prohibited 
Ordinances touching religion or imposing penalties greater 
than a fine or imprisonment for three months without prior 
royal approval. 
bead Legislative Council was bilingual.- 

The Quebec Act had lifted religious obstacles to the 
participation of Canadians in the administration of the Province. 
They were admitted to the Legiclative Council. As a consequence, 
both French and English were used in the proceedings of the Council 
from the time of its first session in 1777. The debates and 
records of the Council were in both languages. 

1.76 Interim system of judicature.- 
Article IV of the Quebec Act had repealed all previous 


ordinances of judicature as of the lst day of May, 1775. 
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Conversely, Article XVII stated that the creation of the Legislative 
Council should not be construed so as to prevent the British 
Government by Letters Patent "erecting, constituting and appointing, 
such Courts of criminal, civil ecclesiastical jurisdiction... 

and appointing . .. the Judges and Officers thereof." For a while, 
there were no courts in the Province of Quebec.! To fill the void, 
on April 27, 1775 Governor Carleton appointed Adam Mabane, Thomas 
Dunn and Jean-Claude Panet as magistrates for the District of Quebec 
and John Fraser, Jean Marteilhe and René-Ovide Hertel de Rouville 

as magistrates for the District of Montreal. They were called 
Conservators of the Peace. Hertel de Rouville had been a judge at 
Trois-Rivieére under the French regime. Panet, Marteilhe and 
Hertel de Rouville were thus the first French-speaking judges 
appointed since the abolition of the anti-catholic impediments. 
However , these Conservators of the Peace were soon suspended 
because the outbreak of war in the 13 colonies resulted in a 
declaration of martial law. 


Loy ij 
ade 


Civil Court re-established by Ordinance of February 25, 


On February 25, 1777 the Governor-in-Council passed 
an Ordinance entitled An Ordinance to Regulate the Proceedings 
in the Courts of Civil Judicature in the Province of Quebec. 


The Ordinance divided the Province in two judicial districts 


Buchanan, op.cit., p.17. 
we i Reve < yng 
Constitutional Documents, Vol.II, pp. 682 et.seq. 
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(Quebec and Montreal) and established in each of them a 
Court of Common Pleas, having original civil jurisdiction. 
Article I of the Ordinance is noteworthy because it provided 
that upon presentation of a "Declaration . .. setting forth 
the Grounds of . . .Complaint against a Defendant, and 
praying an Order to Compel him to appear and answer thereto", 
a judge would have to grant a writ of summons in the language 
of the Defendant.+ The Ordinance,on the other hand, did not 
specify in what language the Declaration , which plaintiff had 
to attach to the writ eventually issued, had to be drafted. 
It will be recalled that under the Ordinance of February lst, 
17702 the language of the writ was optional, as is the case 
in Quebec today under Article 119 of the Code of the Civil 
Procedure. On the other hand, Article XVII of the Ordinance 
of February 25, 1777 which outlined the procedure to be followed 
for publication of notices of sale of seized immoveables in 
the Quebec Gazette, did not indicate whether bilingual 
publication was required. The Ordinance of February lst, 1770 
stated that publication had to be in both languages. 
L718 Publication of Ordinances.- 

On March 4, 1777, the Legislative Council passed 
an Ordinance - its sixth - requiring publication of all its 
ordinances in the Quebec Gazette.? No language was specified 


but the records indicate that ordinances were published in 


1. This rule was re-affirmed in the Ordinance of 1785, 25 Geo. III,c.2, 
discussed in the next following chapter. 

Ft, Cl vas a9. 

3. Doutre & Lareau, op.cit., p.716, referring to 17 Geo.III, c.6 
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both languages. 
PY fe Re-introduction of mixed juries.- 

In 1785 the Council passed an Ordinance establishing 
trials by juries in commercial actions and for personal wrongs.+ 
Thus cases between two British-born subjects were to be tried by a 
jury composed of Englishmen; cases entirely between Canadians, 
were to be decided by Canadian jury ; and cases in which one 
of the parties was Canadian and the other one British-born, were 
to be tried by mixed jury. It should be noted that this Ordinance 
only dealt with civil cases and that juries de medietate linguae 


in criminal cases were not re-introduced until 1787.2 


1.80 Provision for notation of exception to Judge's ruling 
on question of French Law.- 


In 1787, the Council had passed an Ordinance continuing 
that of 25 Geo.III, c.2 discussed in the previous section for 
another two years and providing for the recording in both the Court 


of Common Pleas and in the Court of Appeal of all rulings on French 


Ls 25 Geo. III, ¢.2; Article IX stated that a Jury Trial could 
be had at the option of either party in such cases and that 
decisions were to be made by the agreement of 9 out of le jurors. 
The Article then dealt with the compositinn of the jury: 
".. In all such causes and actions that may be between His 
Majesty's natural born subjects of Great-Britain, Ireland, 
or the Plantations and Provinces in America, the Juries in 
such causes, shall be composed of such natural born subjects 
as abovesaid. And in all causes and actions between his Majesty's 
Canadian or new subjects, the Juries shall be composed of such 
Canadian or new subjects. And in all causes and actions between 
natural born subjects, and the Canadian or new subjects, the 
Jury shall be composed of an equal number of each, if such be 
required by either of the parties, in any of the abovementioned 
instances. 


2. Cr olLsoL. 
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Laws in order to provide for greater certainty: 


" Wherever the opinion or judgment of the said Court 
of Common Pleas is pronounced upon any law, usage, 

or custom of the Province, the same shall in like 
manner be stated upon the minutes or record of the 
Court, and referred to, and ascertained, that the 

real ground of the opinion or judgment may also 

appear to the Court of Appeals; and upon all opinions 
conceived by any party to be to his injury, he shall 
be allowed his exception, to be preserved in the 
minutes, all which proceedings shall be transmitted 
under the signatures of the Judges, or any two of 
them, and the seal of the Court, that all His Majesty's 
subjects, and especially his Canadian subjects, by 
these means may be protected in the enjoyment of all 
the benefits secured to them for their property and 
civil rights, by the statute passed in the fourteenth 
year of His Majesty's Reign, intituled, "An Act for 
making more effectual provision for the Government of 
the Province of Quebec in North America,” and by the 
Ordinance above-mentioned. 


And be it further enacted by the authority aforesaid, 
that in all cases adjudged in the Provincial Court 

of Appeals where the same may be appealed to His 

Majesty in his privy council, and where their opinion 

or judgment is pronounced on any law, custom or usage 

of the Province, the same shall in like manner and 

for the same reason as herein before mentioned, be stated 
upon the record, or referred to and ascertained." 1 


Provision for mixed juries in criminal cases: 1787.- 


In the same year the Council adopted an Ordinance 
declaring that in criminal cases the court had discretion 
to order that at least one-half the jury be composed of persons 
speaking the language of the accused: 

"Whereas it is difficult to find Jurors in the town of 

Quebec and Montreal, who are proprietors of freehold; 


It is enacted by His Excellency the Governor and Legislative 
Council, that in all inquests and trials by Jury in 


die 1787, Geo.III, c.4. This Ordinance was continued until April SO LIE 
by an Ordinance of 1789, 29 Geo. III, c. 3. 


L.oe 
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Criminal Cases, it shall be no good challenge or 
exception that the Juror is not a freeholder, if 

such Juror, being otherwise qualified, is in the 

actual possession of lands, tenements, or real estate, 
charged with, and paying an annual rent of fifteen 
pounds or upwards, and upon any such inquest or trial 
the defect of the pannel in petty Jurors, so qualified ; 
may be supplied, as often as it happens, by a tales, 

as in other ordinary cases, at the discretion of the Court, 
in such manner as the said Court shall adjudge proper, 
to give the party prosecuted, in any Criminal Cause, 
Jurors, for his trial, one half of whom, at the least, 
may in the judgment of the Court, be competently skilled 
in the language of his defence, if the.same be either 
the English or French language..." 1 


In other words, in criminal trial the accusedwas not permitted 
to insist upon a jury composed entirely of persons speaking his 
own language. 


Rules of Quebec Court of Appeals providing for bilingual 


appeal.= 

At a sitting of the Quebec Court of Appeal held on 
January 29, 1788, general rules of practice were adopted. Of 
particular interest is a provision that all reasons for appeal 


should be in both languages.© 


RP SB Abuses of French judges.- 


Under the Quebec Act bilingualism was the rulein judicial 
proceedings and records. If a few isolated instances are an 
indication, it may have been the right to use English rather than 


French which was sometimes jeopardized, On November 10, 1787, 


tc os aLela ey) Geert nee. 
2. Doutre & Lareau, op.cit., p.742. 
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Sir Guy Carleton, now Lord Dorchester, wroteto Viscount Sydney 
that in consequence of an address and petition an inquiry had 
been ordered to be made the Chief Justice into charges relative 
to the administration of justice, and particularly the conduct 
of certain judges of the Court of Common Pleas. This inquiry 
began on June 11, 1787 and concluded November 6, of the same 
year.t In the course of the proceedings before Chief Justice 
William Smith of the Court of Appeal at Montreal, testimony 
was offered by knowledgeable witnesses that the language rights 
of suitors were not always respected in the Court of Common 
Pleas. Judge Hertel de Rouville, whom we had already referred 
$0," was apparently irresponsible or incompetent in this regard. 
The following question was put to Mr. Le Pailleur, French Clerk 
of the Court of Common Pleas at Montreal: 

"Question. 9. Etoit il permis aux différens 

practiciens de pour suivre et défendre oralement 

leurs Causes respectives dans la m@éme Langue, 

en laquelle étoient leurs Plaidoyers Ecrit? ou 

Nonobstant qu'on permettoit aux practiciens 

Anglois nétoient-ils pas obligés d'en traduire 

quelques uns, et ne leur atil point été ordonné 


par la Cour de s'addresser au Siege et aux _ 3 
Praticiens Canadiens en Langue Francoise, déclarez.-" 


Ls The Dominion Archives, Q.Series, vol. 29, Part I, pol. 


pa ef. 1.76 
ae The Dominion Archives, Q. Series, vol. 29, Part I, pp. 189-90. 
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Le Pailleur's reply to the question was as follows: 


"Il se remet que Mr de Rouville aprié les 
Avocats de traduier (sic) leurs plaidoyers, 
comne ii n'entendoit pas parfaitement 1'Anglois 


ou de repéte 
en Anglois." 


"i en frangois ce quils avoirnt dit 


Mr. John Burke, English Clerk of the Court of Common Pleas 


at Montreal, was also examined. The following exchange of 


questions and answers occurred: 


"Question 2°, 


Ad. 


Do you think Mr. Judge Southouse 
sufficiently skilled in the French 
Language for the dispensation of 
Justice on proceedings had in the 
said Court in the French Language? 


He does not think that he can 
without assistance, having applied 
often for assistance, information, 
and explanation to understand what 
passed, but that he has informed 
the deponent often, that by reading 
French writings he understood their 
scope and contents, and that he known 
him to have received the assistance 
of Mr. de Rouville in translating 
what had passed in French. 


Have you, or have you not heard 

Mr. Judge Rouville silence or 

stop the Lawyer or Advocate who 

has been explaining to Mr. Southouse 
what the parties or witnesses said, 

and declare the he the said Judge would 
Explain to Mr. Southouse, and so 

did explain. 


I think he has. 
Do you think Mr. Judge Rouville 


understands or is skilled in the 
English Language? 


1. Zhe Dominion Archives, Q@. Series, vol. 29, Part I, p. 190. 
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Ad. 4. He thinks that he has some knowledge 
of it bue that be is imperfectly 
skilled in it." 


Judge de Rouville's conduct was also put in question as 

a result of evidence brought by Mr. William Dummer Powell, 
and advocate who later became Chief Justice of Upper Canada. 
In the examination of Powell, the following exchange took 
place: 


"Interrog: 49. Have the respective Practitioners 
been allowed to prosecute and defend 
their Causes at the Bar in the same 
Language in which their written 
pleadings were, or have not the 
English Practitioners, notwithstanding 
their written pleadings, been ordered 
by the Court to address themselves 
to the Bnch and the Canadian Practi- 
tioners in French? Declare. 


Ad. 49. The English practitioners have 
been obliged to address themselves 
to the Benchin the French Language, 
although two or three Judges were 
old subjects, and it has more than 
once happened to myself that having 
been obliged to address myself to 
the Bench in the French tongue when 
only Messrs. Southouse and De Rouvilile 
were present the latter has translated 
what I have said, into very good English 
for Mr. Southouse, who does not understand 
French." 


De Rouville also once forced an English defendant without 
counsel-to give evidence in his own case in French, despite 


the latter's protests. This incident was reported as follows 


1. The Dominion Archives, Q. Series, vol. 29, Part I, pp. 192-193. 
2. Ed... yal. 36, Part It; pp. 447-418. 
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before the Commission of Inquiry: 


"I was served with a Summons in the French Language 
to appear at Court in the suit of Eustache Prevost 

on the 12 'Decem.' 1777. I made it & part of my 

Plea that I was an English-man & by the Law of the 
Province could not be bound to answer in the French 
Language. I was compelled to answer in the French 
Language, & I prayed for my Evidences to be summoned 
& heard, the Summonses was granted but the Season 

of the year could not admit of some of them being 
served as they lived at a distance from the City; 

I afterwards pray'd for an Arbitration, this was 
granted, and on the 27th of March 1778, Judgment 

was pronounced against me without any Report of 

the Arbitration being returned to Court, or any 
Evidences examined or any of them. Some time after, 
Execution was issued, my Property was seized and full 
payment made to Ant. Foucher Esqr.. The Attorney 
against me was S. Sanguinet Esqr. I had no Attoy. 

and all the proceedings in this Cause was under 1 
the direction of the Hon'ble Hertel De Rouville Esqr." 


Finally, Mr. James Walker, an English-speaking practitioner 
was questioned, and complained, 


"The English Practitioners have been absolutely 
obliged to plead in French, and frequently to 
have their written pleadings translated into 
that Language, which has been attended with a 
heavy expence to their clients, & I know not 

an instance of the Canadian practicers being 
obliged either to speak, or to translate or 
cause their pleadings to be translated into 
English for the information of the English 
Judges,"2 


me 

1. The Dominion Archives, vol, 30, Part IZ, p. 46, 
=f Vominion Archives 

2. 283, ol. 30, Part III, pp. 725-726. 
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1.84 Bilingual court registers and minute books.- 


In both Quebec and Montreal French and English clerks 
kept their books separately. The general rule was for the case to be 
entered in the book kept in the language of the defendant, but 
in practice it was impossible to divide court business according 
to language.* Occasionally the clerks had to substitute for each 
other because of absence.due to illness or other cause. Seeing 
that lawyers were by rule allowed to plead in either language, a 
loose bilingualism developed which played havoc with the minute books. 
In one judgment the judges started in English, lapsed into French 
for a couple of sentences, and then once more reverted to English.© 
On considering the circumstances, it is strange that both the two 
Quebec clerks and LePailleur in Montreal disclaimed an adequate 
command of both languages .° Professor Hilda Neatby reports that 
the only well-kept registers and minute books were those of John 


Reid, who assumed the office of Clerk at Montreal in 1787.74 


1.85 


deliberations by the fact that not all of its members knew both 
languages. Decisions were not in all cases based on the individual 
judgment of the members of the Court. This could not be, because 
documents and pleadings might be in either language, and though 


the English-speaking members were bilingual, some of their Canadian 


» Neatby, Hilda; The Scnrg stration of Justice under the Quebec Act 
Minneapolis, 1937, p. L 
« id., p. 1313; see also the “Dominion Archives, vol. 32, pp. 363-364, 


ef 

2 

9. Id., p. 131; see also the Dominion Archives, vol. 29, pp. 807, 814; 
m 


] 


¥G1. C30, pepL73. 


- id., p. 131. A detailed analysis of judicial records from 1775 to 
1791 is to be found in Neatby, op. cit., pp. 358-65. 
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colleagues were not. The latter on occasion had to depend on the hasty 


verbal account of an obliging English prother.+ 


1.86 Provision for court interpreter.- 


Some provision was made for official translation services 
in the administration of justice under the Quebec Act. Professor 
Neatby reports that during the period 1777 to 1786 an interpreter 
for all the provincial courts was paid an annual salary of 80 pounds, 


which, at that time, was a fairly handsome income.* 


joa Bilingual torture.-=- 


Buchanan in his book The Bench and Bar of Lower Canada 
reports the following instance of bilingualism as practised in the 
Court of King's Bench: 


"At a session of the Court held in 1784, it is 
recorded that the Sheriff reminded the Court 

that all persons sentenced to be “burned in 

the hand in the Court of King's Bench may receive 
their punishment in this Court agreeable to 
sentence." The punishment consisted in the 
prisoner being brought from the gaol into the 
court=-room and made firm by an iron hand at the 
back of the dock, the palm part of hiw own hand 
being opened. The redhot iron, sometimes ending 
either in a crown or some other device, was held 
ready by the common hangman, and the punishment 
was inflicted in the centre of the paim. The 
instrument being ready, the prisoner was informed 
that the moment it touched his-#flesh, he could 
repeat as fast as he could the words "Vive le Roi” 
three times and at the end of the third repetition, 
the punishment would cease, or the words “God save 
the King," if he were an English prisoner." 


Buchanan does not specify whether it was sufficient to cry "God save 


1, Neatby, op. cit., p. 138. 
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the King" once or if no special value was attached to the English 


version, so that it too would have had to be uttered three times, 


1.88 Preservation of old French laws in case reports .- 


In 1790 provision was made for the adequate maintenance 
and protection of laws and court records dating from before the 


Cession since these documents were in danger of either loss or 


damage. An Act for the better preservation of the ancient French 


2. 


records was adopted and read in part: 


"WHEREAS there are several hundred volumes of Papers, 
Manuscripts and Records, very interesting to such of 
the inhabitants of this Province, as hold property 
under Titles acquired prior to the conquest, which 
ought so to be disposed of, as to give a cheap and 
easy access to them; and it is expedient that they 
be kept in a state of preservation and safety, and 
that measures be pursued to make them known and 
useful; and whereas the ancient records of the 
District of Montreal require a speedy attention 
to preserve them from danger and ruin, and the 
erection of the New District of Three Rivers, 
separated from the Districts of Quebec and Montreal 
renders it necessary to restore to the said District 
of Three Rivers, such of the Public Records as may be 
found elsewhere and more immediately concern the 
inhabitants of the said district of Three Rivers: 
be it therefore enacted by His Excellency the 
Governor and the Legislative Council, and it is 
hereb enacted by the authority of the same, that 
it shall and may be lawful, for the Governor or 
Commander in Chief, for the time being, by and 
with the advice of the Council, to make orders from 
time to time touching the arrangement, removal, 
digesting, printing, publishing, distributing, 
preserving and disposing of the same papers, manu- 
scripts, and records, or any parcel thereof; and 
every person possessed of any of the said papers, 
manuscripts and records, anciently appurtenant to 
any Public Office or deposit, prior to the conquest, 


| 1. 1790, 30 Geo. III, c. 8. 
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who shall surrender the same, as by such order 

may be required, shall be as justifiable therefor in 
the law, as if the same were delivered up in pursuance 
of any Act or Ordinance for such purpose specially 
made and provided; and it shall be as unlawful for 

any person possessed of any such public paper, manu- 
script or record, to withold or detain the same con- 
trary to such order, as if the same was withheld and 
detained against any Act or Ordinance of the Legislature, 
expressly commanding the surrender and restitution of 
the same, to the proper Office to which the same might 
bdong or appertain." 


1.89 Loyalist immigration to Canada _ and demands for recognition 


of English rights.- 
The victory of the 13 colonies in the American war of 


Independance led to a massive emigration to Canada of those whose 
loyalties lay with the British Crown rather than the new Republic. 
While these Loyalist elements were not solidly English-speaking or 
Protestant (there were large German groups among them, and many of 
the Highlanders were Catholic and spoke Gaelic), they were accustomed 
to traditional British freedoms. Their views and attitudes were 
those of the American colonies from which most of them had come. 
They were not satisfied with an appointive Council. They 
soon began to press for a new and free constitution, particularly 
for a representative assembly. Those émigrés living in that part 
of Quebec which was to become Upper Canada demanded a separate 
province and a local assembly to rule it. The French-Canadians 
were indifferent to an assembly, which they had never had before. 
The English-speaking minorities in Montreal, Sorel and Quebec, 

on the other hand, were avid for an assembiy to be chosen entirely 
among themselves. They opposed a separate province on the Upper 


St. Lawrence, fearing that they would be swamped by the French 
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majority in Lower Canada. Assimilationist tendencies again appeared. 
The Montreal Herald in 1789 carried an article by Isaac Ogdon, a 
young Quebec lawyer who was in England at the time. An excerpt 

from the article, which first appeared in the London Evening Post, 
reads as follows: 


"Me Canadians are to be considered as 
attached to their former government. 

Facts during the late war clearly support 
this assertion. Nothing will have greater 
tendency to anglify them than illiminating 
their understandings, when they will discern 
the advantages resulting from the mildness 
of a British Government. To effect this, 
free public schools ought to be established 
in different parts of the province to teach 
the inhabitants the English language. The 
laws of England ought to be introduced; and 
to make it the interest of the inhabitants 
‘to learn the English language, all the pro- 
ceedings of the courts of law ought to be 

in English. And every measure should be 
taken to root out the predilection which they 
still retain.for their former king and 
government." 


In a letter which he wrote to Evan Nepean on February 9, 
1789, Hugh Finlay ventured a thought which showed that dreams of 
anglicization of Quebec were not dead. He said, "we might make 
the people entirely English by introducing the English language. 
This is to be done by free schools, and by ordaining that all 
suits in our Courts shall be carried on in English after a 


3 


certain number of years." 


The state of affairs in Canada became such that the 


1. Raddall, Thomas H., The Path of Destin Canada from the British 
Conquest to Home Rule, 1765 to 1850; Toronto, 1957; pp. LO4=105. 
2. Burt, A.L:, op. eft., p. 486, 


3. Constitutional Documents, p. 961. 
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Quebec Act could no longer satisfy both national groups. 
English-speaking and Loyalist elements were anxious for 

an assembly and the rule of British law; and experience had 

shown that the French-Canadians would not readily give up 

their laws, nor their language. The Imperial Parliament sought 
to resolve the potential conflict and insure the tranquility of 
British North America by passing the Canada Act, also known as 
the Constitutional Act, of 1791. This statute effected a 
political and territorial separation of the Province of 

Quebec which corresponded to the linguistic and cultural division. 


It will be discussed hereinafter. 
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Cc. THE CONSTITUTIONAL REGIME: LOWER AND UPPER CANADA 
(179: -- 1840) 


Provisions of the Constitutional Act of 1791.- 
1.90 The primary purpose of the Constitutional Act of 1791 was 
to divide what was then the Province of Quebec into Upper and Lower 
Canada. It was hoped that the division would result in giving the 
English and American colonists a majority in Upper Canada and to 
the French-speaking Canadians a majority in Lower Canada.+ This 
was particularly important since s. 2 of the Act provided that there 
should be in each province a Legislative Council appointed and an 
Assembly elected which should have power “to make laws for the 
peace, welfare and good government thereof". Section IV gave 
to Canadians full right to sit on the Legislative Council of 
either Province: 

"4. no person shall be summoned to the 

said Legislative Council, in either of 

the said provinces, who shall not be of 

the full age of Twenty-one years, and a 

natural-born Subject of his Majesty, or 

a subject of his Majesty naturalized by 

Act of the British Parliament, or a subject 

of his Majesty, having become such by the 

Conquest and Cession of the Province of 

Canada." 
Section XXII guaranteed conversely the right to vote of French- 
Canadians: 

we .. no person shall be capable of voting 

at any Election of a member to serve in 


such Assembly, in either of the said provinces, 
or of being elected at any such Election, who 


1. Chapais, Thomas, op. cit., p. 48. 
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shall not be of the full age of twenty-one 

years, and a natural born subject of his 

Majesty, or a subject of his Majesty naturalized 
by Act of the British Parliament, or 4 subject. 

of his Majesty, having become such by the Conquest 
and cession of the Province of Canada." 


While there was no express provision in the Act concerning the 
French language, the latter was recognized inferentially in 
certain provisions. For instance s. XXIX stated that the 
oath of a member of the Legislative Council or Assembly could 
be administered in either language, and s. XXIV that electors 
could be sworn in,in either English or in French. 

Section XXXIII decreed in the following terms that 
existing laws remained unchanged in both provinces until 
decision to the contrary by the Parliaments of each of them: 


" .. all Laws, Statutes and Ordinances, which 
shall be in force on the day to be fixed in 

the manner herein-after directed for the 
commencement of this Act, within the said 
Provinces, or either of them, or in any part 
thereof respectively, shall remain and continue 
to be of the same force, authority, and effect, 
in each of the said provinces respectively, as 
4f this Act had not been made, and as if the 
said Province of Quebec had not been divided; 
except in so far as the same are expressly 
repealed or varied by this Act, or in so far as 
the same shall or may hereafter, by virtue of and 
under the authority of this Act, be repealed or 
varied by his Majesty, his heirs or Successors, 
by and with the advice and consent of the 
Legislative Councils and Assemblies of the said 
provinces respectively, or in so far as the same 
may be repealed or varied by such temporary 
Laws or Ordinances as may be made in the manner 
herein-after specified." 
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1.91 Battle over the speakership of the Legislature of 


Lower Canada.-= 

The first sitting of the first Legislature of Lower 
Canada took place at Quebec on December 17, 1792. Out of 50 

1 

deputies, 34 were French Canadians. In English parliamentary 
tradition the Speaker of the House was known as "the first 
commoner", or the foremost of the citizens who constituted the 
Commons. A Commons of Lower Canada had been created by the 
Constitutional Act. Furthermore, the immense majority of the 
electorate of the province was of French origin. It would thus 
have seemed reasonable that the first commoner should be a man 
of this origin. Yet there was major opposition to the election 
of a French-speaking Speaker of the Lower Canada House. In the 
words of Chapais: 

"Malheureusement les représentants de la 

minorité anglaise ne comprirent pas que 

les convenances politiques devaient leur 

faire adopter une attitude d'acquiescement 

sincere & la situation que leur faisaient 

les circonstances. Ils ne surent pas 

discerner que cet acquiescement, homage 

a la majorité, serait non seulement un acte 


de justice, mais de plus un acte d'habileté 
en vue de l'avenir."2 


However, the English-speaking deputies were too short-sighted 
to be tactful. The battle for the Speakership took place in 


the following manner. Messrs. Duniére and De Bonne had proposed 


1. Chapais,op. cit., p. 48. 
2. Id., p. 49. 
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Jean-Antoine Panet as Speaker. This was countered by the 

McGill nomination of William Grant. Mr. Lees nominated McGill 
and Walker nominated Jordan. This spate of nominations by the 
English-speaking minority set-off the first parliamentary debate 
in Lower Canada. The debate, of course, had implications beyond 
the election of Speaker whose command of either language would be 
@ source of convenience to his confréres. Rather, it revolved 
around what was to be the official tongue of the Colony more 
than 30 years after its conquest by an alien power. One of 

the most startling events of the debate was a declaration by 
Pierre-Louis Panet, a cousin of the candidate proposed by Dunieére 
and De Bonne, in favour of making the English language official. 


His words were as follows: 
" tJe dirai mon sentiment sur la nécessité que 
l'orateur que nous allons chdsir posséde et parle 
également les deux langues. Dans laquelle doit-il 
s'adresser au gouverneur? Sera=-ce dans la langue 
anglaise ou frangaise? Pour résoudre la question 
je demande si cette colonie est ou n'est pas une — 
colonie anglaise? Quelle est la langue du souverain 
et de la législature dont nous tenons la constitution 
qui nous rassemble aujourd'hui? Quelle (sic) est le 
langage général de l'empire? Quel est celui d'une 
partie de nos concitoyens? Et quel sera celui de 
l'autre et de toute la province en général 4 une 
certaine époque? Je suis Canadien, fils de Frangais, 
ma langue naturelle est la frangaise, car grace a 
la division toujours subsistante entre les Canadiens 
et les Anglais depuis la cession du pays, je n'ai 
pu savoir qu'imparfaitement la langue de ces derniers. 
Ainsi mon témoignage n'est pas suspect.’ On concoit 
quelle satisfaction devait causer aux représentants 
de 1'élément anglais cette adhésion inattendue, et 
par contre quelle irritation devaient ressentir les 
députés canadiens-frangais. Cette irritation dut 
staccroitre encore quand M. Pierre-Louis Panet, con- 
tinuant son discours, fit cette déclaration stupéfiante: 
'Je dirai qu'il y a une nécessité absolue pour les 
Canadiens d'adopter avec le temps la langue anglaise, 
seul moyen de dissiper la répugnance et les soup¢gons 
que la diversité de langage entretiendra toujours 
entre deux peuples réunis par les circonstances et 
forcés de vivre ensemble. Mais en attendant cette 
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heureuse révolution, je crois qu'il est de 

la décence que l'orateur dont nous ferons le 

choix puisse s'exprimer dans la langue anglaise 

lorsqu'il s'tadressera au représentant de notre 

souverain.' "1 

Jean-Antoine Panet, the French-speaking candidate 
was in a delicate position. He had acquired only a restricted 
familiarity with the English language. He intervened in the 
debate to declare that the King of England spoke all languages 
and had concluded treaties with all nations in their own languages 
as well as in English; that the islands of Jersey and Guernesey 


were French and that any objection founded on the language of a 


2 
member could not prevent ‘him from being Speaker. 


However, the French-speaking deputies could not back 
down especially in view of the turn which the discussion had 
taken. Joseph Papineau arose to declare: 


wwe. Nous avions sans doute le bonheur 


de composer une branche de l'tempire britan- 
nique, mais qu'on ne pouvait pas supposer 
qu'aucun Canadien dat @tre privé de ses ; 
droits parce qu'il n'entendait pas l'anglais." 
Following Papineau's speech, William Grant proposed an immediate 
adjournment of the debate. However, the Canadian majority was 
resolved to see the issue through, and insisted that the vote 
be taken then and there on the motion to elect Panet. Accord- 
ingly, the motion to adjourn was defeated and the vote on the principal 


motion then took place with this result: 28 to 18 in favour of Panet. 


il. Chapais, op. cit., pp. 51-52. 
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The 16 English-speaking representatives had formed a "bloc", and two 
French-speaking deputies, Pierre-Louis Panet and M. Dambourgés, had 
joined them. Chapais said of the event: 

"Trente-deux ans apres la conquéte, qui 


pouvait faire craindre notre annihilation, 
il proclamait avec éclat notre survivance 


nationale." 
1.92 Battle over the official language of record and statutes 


in the Legislature of Lower Canada.- 
The debate as to the language to be spoken by the Speaker 


of the House only foreshadowed the more serious question of what was 
to be the language of its proceedings and the publication of statutes. 
After the Lieutenant-Governor had delivered the speech from the Throne, 
the Legislative Assembly got down to the task of drawing up its 

rules and standing orders. It was then that the serious question 

of language arose. From the beginning of the British domination until 
the debate on the election of the Speaker the question of language 

had never entered the realm of public controversy, because until 

then the practice of respecting French in the administration of 
justice and in the publication of laws had given no cause for 


alarm.© Because the legal status of the French language had 


never been a matter of dispute, it was indeterminate. Most of 
the attention during the Civil Regime had been concentrated on 
the use of French in the courts. However, Baron Maséres foresaw 


the use of French in the rege Se From the very first session 


1. $€hanais, op. cit., p. 54. 
2. Bhia.ap. 55% 
Pease eos and Cr. (1.51. 
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of the Legislative Assembly of Quebec held on December 17, 1792, 
the practice was to use both languages. When at this first session 
the Lieutenant-Governor invited the Assembly, which he had 

summoned to the Legislative Council Chamber, to choose a Speaker 
for itself, this invitation, as reported in the minute of that 


day, was repeated in French by his order and in his presence.+ 


The motion made by Mr. James McGill to postpone the election by 
one day was also repeated in French, and the amendment of Pierre= 
Louis Panet, originally made in French, was translated into English. 
It thus appears that the usage of both languages was admitted 
without dispute at the very beginning of the new Constitutional 
Regime without any formal decision of the House, and the practice 
was the same with regard to Bills.© 

The first discussion on the language of Bills took 
place on December 27, 1792 on the occasion of a resolution 
proposed by Mr. Grant, which as amended by Mr. Joseph Papineau, 
was passed. The French version of Grant's motion was as follows: 

"Que le comité de toute la Chambre chargé 

de corriger ses proces-verbaux (ou journaux) 

regoive instruction, a l'égard de l'acte qu'il 

dressera des délibérations de cette chambre 

depuis le commencement de la session jusqu'au 

jour du renvoi, de le rédiger en langue anglaise, 

cela étant nécessaire pour la minorité, et que 


la traduction en soit faite en langue francaise 
pour l'usage de ceux qui la voudront avoir." 


1» Chanais, ops ecit., ps 63. 
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The resolution was finally adopted by a vote of 
21 to 15 on the motion of Mr. Grant who accepted Papineau's 
amendment. The amended motion was the same as the original until 
the words "en langue anglaise", the rest being modified as 
follows: 

"Ou en langue breninise, selon le texte 

consigné dans le régistre des minutes, 

sans que cela constitue un précédent 

pour l'avenir. 

During the preparation of the Regulatiors for the 
conduct of the Assembly there was diversity of opinion on 
the mode of using both languages. However, there was none 
as to the usage itself. Article 9 as first drafted did not 
speak of language at all. It merely declared that no motion 
could be discussed unless the Speaker had first read it from 
the Chair. However, the House passed without debate the motion 
to give it reading in both languages. The French text of the 
article as finally adopted by a majority of 33 to 7 was as 
follows: 

"Aucune motion ne sera discutée ni mise 

aux voix, a moins d'@tre rédigée par écrit 

et appuyée, l'orateur en donnera lecture en 

anglais et en francais, s'il posséde les 

deux langues; sinon il en donnera lecture 

dans celle des deux langues qui lui sera 

familiere, et la lecture dans l'autre se 


fera & la table par le greffier ou son 
adjoint, avant toute discussion."¢ 


i. Chapais, op. cit., p. 64. 
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In January 1793 a committee was formed to prepare 


draft regulations for the procedure of the House. The members 


of this committee were Messieurs Papineau, Richardson, Grant, 


Walker, Young, McGill, de Bonne, de Lotbiniére, and de Rocheblave. 


One of the questions which this committee had to consider was the 


language in which the proceedings of the House were to be recorded. 


de Bonne drew up the following draft motion: 


"Considérant que l'assemblée de cette province 

est composée d'Anglais et de Canadiens, que la 

plus grande majorité des électeurs et des repré- 
sentants sont Canadiens qui ne parlent et n'en- 
tendent que la langue francaise; que les anciennes 
lois, coutumes et usages de ce pays ont été conser- 
vés par 1'Acte de la l4e année de George III, chap. 
83, avec l'introduction des lois criminelles d'Angle- 
terre en cette provinces; que l'acte de la 3le année de 
Sa Majesté, chap. 31, n'a fait aucun changement & 
cet égard, mais une provision concernant les droits 
du clergé protestant; que la conséquence de ces 
actes est que les lois qui nous gouvernent sont 

en deux langues, et que les actes & statuer par 

la législation de cette province résulterong de 

ces différentes lois; que les circonstances impo- 
sent une nécessité d'établir un principe qui ne 
répugne ni 4 la justice ni & la raison de la chose; 
que ce principe devant @tre puisé dans les actes 

du parlement qui ont rapport a notre province, 

et dans les intentions bienfaisantes de notre trés 
gracieux souverain, qui n'a en vue que le bien géné- 
ral de tous ses sujets indistinctement et la sfreté 
et conservation de leurs propriétés; (il est) résolu 
que cette chambre tiendra son journal en deux regis- 
tres dans l'un desquels les procédés de la chambre 
et les motions seront écrits en langue francaise 
avec la traduction des motions originairement faites 
en langue anglaise, et dans l'autre seront entrés 
les procédés de la chambre et les motions en langue 
anglaise, avec la traduction des motions originaire- 
ment faites en langue francaise"1l 


1. 


Chapais, op. cit., pp. 63-65. 


- asr “ 


srsqerq OF bestret eaw settinmon # TOW yraunat “al 
atodmem ont .eavoH edt 16 etebeoorq odd wot emoiveluget sted 
.toe ® ,soabiadoll ,veentlget siteteseM sréw sett inmos eidd to 
.eveldesook eb bia .srtéltatdiod eh .emod oh .LLPDOM .yitwoY (teaiaW 


efit sew tebteros ot bal sodtinmoo atdd dobdw enotteevp oft "Yo on0 
sbebroost od oF siew SaNOH eft Yo agathossorg eit dori mz egauycslt - 
‘notion Seth gntwollo® eld qu werb enmod eb 

soutverq sites eb edidmase'l oup tmervdbtanod" | 


af oup ,enothane) ob te eielamA'’h sseoqmos tae 
~diget eeb te aerwotoels aeh Soito ehneta aulg 


-ne'n te teetragq et Isp sno jnoa stnataea rE? 
sennstons eel ep jeatapwarl sunnel al eyp TF | 
—launoo ots SO ayaq oo eb senasr te semetvon .efol = ©)! 
.qsiio . ITT epros) eb edamame aff ef ob otoA'l t8q es | 
~olumA'h selfenintts atol ash moltonubortat'£L seve 4 i ot Gy 


sb cotta off af ab etos'l onp ysontvotq etJeo as sires 
4 duemepcnedo attova tiat ale (LE .qado ,dteeta a8 = 9 
otlervS eel tierrecmoo nolafvorg sow etam ,bisge Jeo. 
399 9h sonerpanoo sf sup itnstestorg Sgyefo9 wh 
toe tmestrevuoR avon Iup afol ael sup Jee eetsa 
"aq voddsta 8 asdos ael eup te .asbanst xueb me “25> 6” 
eb arored twa’: somtvorg sitso eb inal al 
~oqml asomstanoorks eof eyp: qatoL note rstItLb aes 
en fup sqtonixg aw tifdeds'b Sitteesssta sav sao2 
nods af 9b moater af a in eolkteut, ef A tn omguqei)) — # : 
astoe sol aneb Setpq ett tnaeveh eqtonitq 99 eup 
,sonivorg siton & droqqsat Jno Lup tnemetteaq ub 8 | 1)” 
a$xt exton eb eetnsaletnstd anottastat asl enah te 
55m cteatd of sup env me ala = ilsrevios . 
atexfla af to Sosmatonisetbat etetus eases evot eb Lat 
ufoaa: (tee £1) ;esiobaqerq eruel ob molsievisanes te 
-elgot xusbh os Jaime} moe arbaels etdmado wats 
stdmatto sf ab adbdoorg asl afeupeeh aw'I emeb sex 
eetapns1t o { ae eathrod tnorse amoltom eel to 
sed tet emmemnantakee enoivom a6b moktoubard sl seve 
ebrtos tnoree otjua't ansb te .edg mel me 
sugiel ne enottom asi ta’ sirdmado ef eb 2 eet 
-etlanizntro anoliom seb anolttoubers eal ceva oe spe 
{*sateouer?t sugosl ne settst taom 


mi ‘ | 


+r ws ~~ 


- 187 - Le 


The rationale behind the foregoing motion was that 
the laws of Lower Canada had a double origin, the civil law 
‘being French, and the criminal law being English. The Legislature 
‘like the population was composed of two elements, one English, and one 
French. Accordingly the journals of the House should be kept 
in both languages. The rule proposed did not imply the primacy 
of either language. Nevertheless the English minority in the 
House attempted to make the English language official, to the 
exclusion of the French. On January 21, 1793, after a motion had 
been made to the effect that de Bonne's draft rule be adopted by 
the House, Mr. Richardson proposed, as an amendment, the following 
words: 

"Mais quoique le journal soit ainsi tenu en anglais 

et en francais, et tout bill qui peut @tre introduit 

ou lois qui peuvent 6tre statuées seront traduits. 

d'une langue a4 l'autre, a tel point de leur progrés 

qui sera déterminé, cependant afin de préserver 

cette unité de langue légale indispensablement né- 

cessaire dans l'empire, et touchant tel changement 


en icelle une législature subordonnée n'est point 


compétente, l'anglais sera considéré le texte léga1."t 


The proposed amendment set off a lively debate, which 
lasted for three days. Those who spoke in favour of the English 
amendment were Richardson, Pierre-Louis Panet, Grant, McGill, 
Lees and Young. On the French side were de Bonne, Papineau, 
Bédard, de Lotbiniere, Taschereau and de Rocheblave. The 
complete report of this debate does not survive. However, the 


Quebec Gazette carried the following comment: 


1. Chapais, op. cit., pp. 65-66. 


- 186 - 1598 


"Ceux qui ont parlé le plus et le mieux pour 

le texte anglais ont été MM. Richardson, Pierre- 
Louis Panet, Grant, McGill, Lees et Young, et 
pour le texte frangais MM. De Bonne, Papineau, 
Bédard et les papiers sus-mentionnés. Les 
arguments produits en faveur de la langue de 
l'empire m'ont paru solides, substantiels et 
conclusifs; ceux de l'autre cété de la question 
m'ont semblé @tre des déclarations spécieuses 
qui s'écartaient du but de la question. Ceux 
qui ont argué en faveur de la langue anglaise 
ont défié de bonne foi les autres de faire voir 
qu'une prétention telle que celle de statuer les 
lois dans une langue étrangére ait jamais été 
accordée par la nation britannique & aucure autre 
colonie ou province de l'’empire, ou que d'autres 
nations aient procédé sur une maxime telle que 
celle que l'on réclama. Ils ont affirmé que 
depuis la conquéte nos lois ont été uniformé- 
ment faites en anglais avec une traduction fran- 
Gaise, et que nulle pétition de cette province 
au tr6ne ou au parlement ne s'en était jamais 
plainte comme un grief. Suivant mon humble 
opinion ces points exigeaient une réfutation 
explicite avant qu'aucun autre argument pit 

@6tre écouté par aucun homme impartial. Assu- 
rément personne ne sera assez hardi pour sou- 
tenir que nous pouvons avec décence ou de droit 
insister sur cette prétention s'il n'en a jamais 
été accordé une pareille & aucun autre peuple."1 


The records of the speeches of Papineau, de Bonne and 
Bédard have disappeared. However, those of de Lotbiniere, de 
Rocheblave and Taschereau which were published in the Quebec 
Gazette indicate the zeal with which the French party defended 
the cause of its language. de Lotbiniére began his speech as 
follows: 

"Le plus grand nombre de nos électeurs étant 

placés dans une situation particuliére, nous 

sommes obligés de nous écarter des régles or- 


dinaires et de réclamer l'usage d'une langue 


1. Chapais, op. cit., pp. 66-67. 
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qui n'est pas celle de l'empire; mais aussi 
équitable envers les autres que nous esperons 
qu'on le sera envers nous-mémes, nous ne vou- 
drions pas que notre langue vint 4 bannir celle 
des autres sujets de Sa Majesté. Nous demandons 
que l'une et l'autre soient permises."1 


He replied to the arguments of his English-speaking 
adversaries by reminding them that all British subjects were 
equal, regardless of the language they spoke: 


"Non, M. le président, ce n'est point ainsi 
qu'il faut peindre notre roi; ce monarque 
équitable saura comprendre tous ses sujets, 
et en quelque langue que nos hommages et nos 
voeux lui soient portés, quand nos voix res- 
pectueuses frapperont le pied de son tréne 
il penchera vers nous une oreille favorable 
et i1 nous entendra quand nous lui parlerons 
frangais. D'ailleurs, Monsieur, cette langue 
ne peut que lui @tre agréable dans la bouche 
de ses nouveaux sujets, puisqu'elle lui rap- 
pelle la gloire de son empire et qu'elie lui 
prouve d'une maniére forte et puissante que 
les peuples de ce vaste continent sont atta- 
chés & leur prince, qu'ils lui sont fideéles, 
et qu'ils sont anglais par le coeur avant 
méme d'en savoir prononcer un seul mot." 


He continued his speech by noting that the intent of the 


British Parliament in passing both the Quebec and Constitutional 


Acts was to preserve for the Canadians the free use of their 


language. With reference to the former statute, he said, 


nw yee peut-on croire qu'en nous assurant tous 

nos droits de citoyens, qu'en nous conservant 
toutes nos lois de propriété, dont le texte 

est frangais, il refuserait de nous entendre 
quand nous lui parlerons dans cette langue, ..."? 


1. GHapals,.d0. Cit., BP. 67; 
Din Log: (Pe O0s 
Be Ld., Pe 69. 
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? And in referring to the Constitutional Act he said, 


"es nous lisons les débats de la chambre des 
communes lors de la passation de ce bill, nous 
en connattrons les raisons. C'est pour que 
les Canadiens aient le droit de faire leurs 
lois dans leur langue et suivant leurs usages, 
leurs ene duces et la situation actuelle de 
leur pays." | 


There was not, he observed, a single provision in the 


Constitutional Act which proscribed the use of French, 


and that, had the British Parliament intended to introduce 


English as the only language of the Quebec Legislature, it 


would have made an express provision to that effect. He 


concluded by asserting that it was not linguistic assimi- 


lation that would make the Canadians more loyal to the 


British Crown: 


"  .. Ces Canadiens qui ne parlaient que 
francais ont montré leur attachement 4 

leur souverain de la maniere la moins 
équivoque. Ils ont aidé a défendre toute 
cette province. Cette ville, ces murailles, 
cette chambre méme ou j'ai l'honneur de faire 
entendre ma voix, ont été en partie sauvées 
par leur gele et leur courage. On ies a vus 
se joindre aux fidéles sujets de Sa Majesté 
et repousser les attaques que des gems qui 
parlaient bien bon anglais faisaient sur 
cette ville. Ce n'est donc pas, M. le pré- 
sident, l'uniformité du langage qui rend les 


peuples plus fidéles ni plus unis entre eux," 


a 
Ce 


Chapais, op. cit., p. 69. 
Eee pep on (Ox 
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de Lotbiniere was followed by de Rocheblave 
and Taschereau, both of whom spoke vehemently against 
Richardson's amendment. de Rocheblave asserted that it 
would be impolitic to adopt the amendment, * and Taschereau, 
that it would be absurd.@ 

The first day of debate on the adoption of the rules 
of the House ended with the vote of 26 to 13 against the Richardson 
amendment . 

On the following day, January 22, 1793, Richardson 
arose to present a new motion which was preceded by a belligerent 
preamble. The French version of this preamble, as reported in 


the Quebec Gazette, read in part as follows: 
"  'I1l n'est pas de la compétence d'une législature 
subordonnée de faire des changements dans les maximes 
fondamentales nécessaires & la souveraineté de la 
mere=patrie, et également nécessaires aux vrais 
intéréts de toutes les parties de l'empire. ka 


1. "Quelles circonstances choisit-on, demanda-t-il, pour nous faire 
adopter un changement également dangereux pour la métropole et pour la 
province. Ignore-t- on que nous avons besoin de toute la confiance du 
peuple pour l'engager a attendre avec patience que nous trouvions des 
remedes aux maux et aux abus dont il a a se plaindre? Ne peut-on pas 
voir quiil est dangereux pour la Grande-Bretagne meme a laquelle nous 
sommes liés par reconnaissance et par intérét, de détruire les autres 
barrieres qui nous séparent de nos voisins? ... Eh! de quoi pourraient 
se plaindre quelques-uns de nos fréres anglais en nous voyant décidés 
a conserver avec nos lois, usages et coutumes, notre langue maternelle, 
seul moyen qui nous reste pour défendre nos propriétés? Le. stérile 
honneur de voir dominer leur langue pourrait~ -il les porter & faire 
perdre leur force et leur énergie a ces mémes lois, usages et coutumes 
qui font la sécurité de leur propre fortune." Chapais, op. cit.,pp. 70-71. 


2. "Pour interpréter dans son vrai sens et dans toute sa force cet 

acte de la 3le année, dit-il, je demanderai si la représentation est libre? 
Personne ne me dit que non. Etant itbre, il pourrait donc se faire que 
cinquante membres qui, comme moi, n'entendent point l'anglais, auraient 
composé cette chambre. Auraient-ils pu faire des lois en langue anglaise? 
Non, assurément. Eh bien! ¢'! aurait done été une impossibilité, et une 
impossibilité ne peut exister." Id., p. 71. 
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prétention de faire des lois pour lier des sujets 

pritanniques dans tout autre langage que l'anglais 

est illégale, sans exemple, impolitique, détruit 

notre union avec la mére-patrie, et notre dépendance 

d'elles cette prétention est en contradiction directe 

a cette constitution sous laquelle nous vivons ... 

Etre gouvernés par des lois faites dans la langue 

anglaise est un droit de naissance de tout sujet 

britannique, et aucun pouvoir sur la terre, excepté 

le parlement de la Grande-Bretagne, ne peut le des- 

tituer de ce privilége inhérent ... Si, aprés trente 

ans de connection avec la Grande-Bretagne, si pa 

de Canadiens ont pris la peine d'apprendre l'anglais, 

c'est peut-@tre un argument bien fort pour insister 

(afin) que les lois continuent en anglais, mais un 

bien mauvais pour le contraire; vu que cela ne pourrait 

tendre qu'a prolonger le mal au lieu de le eae. 
On congoit que la majorité de la chambre ait écarté 

cette préface Pronto Secs. qui provoqua sans doute un 

débat plutdt acrimonieux. 


The House set aside this preamble and it 


e Divested of the 


preamble, the French version of Richardson's motion read as 


follows: 


"Que tous les bills introduits dans cette chambre 

ou qui pourront passer en loi, y soient présentés 
originairement en anglais ou en frangais; que s'ils 
sont présentés dans un langage seulement ils soient 
traduits dans l'autre, de telle maniére que la chambre 
pourra ordonner, avant qu'ils soient considérés comme 
ayant été lus une seconde fois, et que tous les 
amendements qui leur seront faits seront également 
mis dans les deux langues, de telle maniére aussi 

que cette chambre pourra l'ordonner, pour 1'infor- 
mation de tous les membres de cette chambre; mais 
qu'il sera considéré et entendu que la langue 
anglaise, étant celle de l'empire dont il est notre 
gloire de former partie, sera le texte légai."3 


1. Chapais, op. cit., pp. 73-74. 
2% Laeynns 743 
3. -Laeyepp: TA-75. 
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This motion was rejected by a vote of 27 to 9, with 
two English-speaking members, Grant and McNider, voting with 
the Canadian majority.+ 


The House then took into consideration the following 
rule: 
"Resolved ooo * 


IIIT. That Bills relative to the criminal laws of 
England in force in this province, and to the 
rights of the Protestant clergy, as specified in 
the act of the 3lst year of His Majesty chap. 31, 
shall be introduced in the English language; and 
the Bilis relative to the Laws, customs, usages and 
civil rights of this Province, shall be introduced 
in the French language, in order to preserve the 
unity of the texts."2 


Mr. Lees proposed as an amendment that Bills should 
be presented in either the French or English language; that if 
they were presented in English, they should be accompanied with 
the French translation, and if in French, they should be 
accompanied with an English translation, but that the English 
language should in all cases be considered as the official 


3 


language of the House.~ The proposed amendment was rejected by 


a vote of 25 to 1. The rule as originally introduced was then 
adopted. Finally, on January 23, 1793 the House adopted the 
following resolution: 

"Resolved ... 

IV. That such Bills as are presented shall be 


put into both languages, that those in English 
be put into French, and those presented in French 


1. Chapais, op. cit., p. 75. 

2. Constitutional Decuments, p. 105. 
3. Chapais, op. cit., p. 75. 
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be put into English by the clerk of the House or 

his Assistants, according to the directions they 

may receive, before they be read the first time = 

and when so put shall also be read each time in 

both languages - well understood that each Member 

has a right to bring in any Bill in his owm language, 
but that after the same shall be translated, the text 
shall be considered to be that of the language of the 
law to which said Bill hath reference,."1 


The effect of the adoption of the foregoing rule 
was to put both languages on a plane of equality and to make 
both official. This official bilingualism, however, was not 
yeat complete inasmuch as the language of bills had reference 
to the area of law to which they related; those concerned with 
the civil law being drafted in French, and those concerned with 
the criminal being drafted in English. This was an attempt 
on the part of the House to recognize and preserve the differing 
origins of the law of Lower Canada. Chapais spoke as follows of 
the debate on language and its culmination: 

"Notre langue sortait de ce grand débat honorée 

et fortifiée. Elle avait subi le bapt@me du feu. 

Elle s'était affirmée comme langue parlementaire. 

Elle avait regu son intronisation officielle. Et 

l'ardeur de la bataille qui s'était terminée par 


sa victoire donnait 4 celle-ci plus de rayonnement 
et plus d'éclat,"2 


British official attitude: English only.- 
The English colonial officials had followed the debate 


1.93 


with interest, and there was no doubt that their sympathies 
lay with the English-speaking minority. On July 3, Lieutenant- 
Governor Clarke wrote to the Hon. Henry Dundas, Minister of the 


Interior in the Imperial Government reporting that while the 


1. Constitutional Documents, p. 105. 
2. Chapais,op. cit., p. 76. 
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journal of the House was to be kept in both languages, during the 
past session not a single bill hd been passed in any language but 
English; moreover that, if an original bill had been sent from 
the Assembly Chamber to the Legislative Council in the French 
language, the latter would have refused its assent for this 
reason alone. In this respect Clarke shared the opinion of one 
Honourable member, who in writing to a friend made the following 
observation: 

"The consequence of so extraordinary a decision 

will be that the council will probably reject 

the French text, and if that is not the case, 

the Government certainly must, as an English 

sovereign has no authority to sanction Laws in 

a foreign language. The fimction of Government 


will therefore probably be stopped = a prorogation 


or dissolution must ensue = and a new act take place." - 


Included in the letter was a request for instructions as to what 
the Governor should do, if it should happen that an urgently 
required law were passed in the French language by both Chambers, 


and the Governor was asked to give his assent .© 


It was Lord Dorchester who returned to Quebec on 
September 24, 1793 who received the reply from the Minister 
to Clarke's letter. In this letter the Minister expressed 
the opinion that it’was necessary that the laws of the Province 
be passed in the English language. He saw the practice of passing 
laws in both languages as a potential source of confusion. At 


the same time he had no objections to a permanent rule requiring 


1. Richardson to Alexander Ellice,dated Montreal February 16, 1793, 
quoted by Kennedy, W.P.M., Statutes, Treaties and Documents of the 
Canadian Constitution, 1713 to 1929, Toronto, 1930, p. 215. 


2, Chapsis, on..cit., p. 78. 
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that any bill be introduced in the Assembly with a French 
translation provided that it be passed in English.* 


This reply indicated that Whitehall was not prepared 
to recognize any language but English as the official text of 
legislation of a British Colony. However, it was prepared to 
accept the existence of practical bilingualism. Chapais 
has concluded that under the Regime begun in 1791 until the 
dissolution of the Legislative Assembly, the official language 
of the Province was legally English. However, for almost 50 years 
Parliamentary Records and the Statutes were published and printed 
officially in the two languages. In fact, the French language 
was on the same place as the English. However, full official 
recognition of the French language came later. In the meantime 
the language of the Legislature was English because the official 
text of the laws was English, and the language in which the 
representative of the King expressed himself in the Parliament 


of Lower Canada was English only.* 


It is impossible to test the truth of Chapais'! 
assertion of factual as opposed to legal bilingualism under 
the Constitutional Regime. Unfortunately the copies of the 
original texts of the law, which would have indicated whether 
or not they were in fact passed in English alone, were destroyed 


when the Parliament Building at Montreal was put to the torch by 


1, Chapais, op. cit., p. 80. 
25 “Ide, pe. Sl. 


aT 


a mob in 189, 
1.94 Pressures for reunion.= 

The Constitutional Act of 1791 failed to demarcate 
clearly the respective legislative powers belonging to the British 
and Provincial Parliaments. Also it established an executive 
which bore no responsibility to the Legislative Assembly. Both 
Provincial Assemblies insisted on controlling finances, and both 
Provinces quarrelled over the division of tariffs. These factors, 
among others, induced some to favour a reunion of Upper and Lower 
Canada into a single Province. The British Ministers, in particular, 
favoured reunion, for they were tired of the discord and complaints 
in Canada. The governing class in the Colony also favoured the 
measure, for it saw its privileged position menaced by the 
increasing power of the Assembly. Finally, the Montreal merchants 
supported reunion, for they wished to re-establish the commercial 
unity of the St. Lawrence Valley system. 


In 1822 a proposed Act of union was introduced, entitled 


"A Bill for Uniting the Legislatures of the Provinces of Lower and 


Upper Canada"? . ‘The preamble of this Bill read: 


"Whereas in the present situation of the Provinces 

of Lower and Upper Canada, as such with relating 

to Great Britain as to each other, a joing Legislature 
for both the said Provinces would be more likely to 
promote their general security and prosperity that a 
separate Legislature for each of the said Provinces, 
as at present by law established; ..."2 


Since the first session of the Legislative Assembly of Lower Canada, 


the conflict between French and English in the Assembly, as well as 


1. Kennedy, op. cit., pp. 243-248. 
2. Mia p. ahs. 
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the merchants' contempt for the non-commercial interests of the 
French-Canadians, had led to considerable anti-French feelings. 
Hence the proposed Act of union contained a provision for the 
abolition of the French language in the Parliament to be created 


by the terms of the Act. 
" ,.o» And be it further Enacted, That from and 

after the passing of this Act, all written pro- 

ceedings of what nature soever of the said Legis- 

lative Council and assembly, or either of them, 

shall be in the English language and none other; 

and that at the end of the space of fifteen years 

from and after the passing of this Act, all debates 

in the said Legislative Council or in the said 

Assembly, shall be carried on in the English language 

and none other.' 


As a result of strong French-Canadian opposition and Upper 

Canada reservations, the Bill was withdrawn. No subsequent 
attempt was made to submerge the use of the French language 
in the Government of Canada until the Act of Union of 1840 - 


an attempt short-lived in its success. 


1. Kennedy, op. cit., p. 243. 
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1.95 Bilingual publication and distribution of statutes in 


Lower Canada.- 

While due to the loss of the records a doubt persists 
as to the language in which the statutes of Lower Canada were 
passed after 1791, there is no question that they were in fact 
published in both languages. From the beginning, a series of 
statutes were voted to provide that all laws of Lower Canada 
should be printed in English and French. This was merely a 
continuation of the practice followed during the Military 
and Civil Regimes. The first of these statutes was passed in 
1793". This Act provided for the speedy printing of all laws 
passed by the Legislature. It made no specific mention of the 
language in which the statutes were to be printed, but the 
practice at the time was to print the English and French versions 


on opposite pages. Three years later in An Act for making, repairing 
a Highways and Bridges within this Province and for 


and altering 


other purposes~ provision was made for the publication in both 
languages of abstracts of the regulations to be printed and distri- 


buted to the Clerks and Grands Voyers” A 


1. S.L.C. 1793, 34 Geo. III, ce. 1. This Act was entitled An Act to 
provide for the ee ae certain pete oP SER into and 


fa) pelseC. 1796, 36 Geo. IIL, c. 9. 
ee see next page for text of footnote. 
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footnote 3 from previous page: 


‘NLXXVII. And in order to have the contents of the 
Regulations herein contained more generally commu- 
nicated and known, be it further enacted by the 
_ authority aforesaid, that His Majesty's Attorney 
General of this Province, shall make out an abstract, 
in the English and French Languages, of the most 
material parts of this Act, relative to the Cities 
and Parishes of Quebec and Montreal, and an other 
abstract, in the English and French Languages, of the 
most material parts of this Act relative to the 
Districts of Quebec, Montreal and Three Rivers; And 
each of such abstracts shall be printed; and when 
so printed a sufficient number of Copies of the 
Same respectively applicable, shall be distributed 
by the Clerk of the Legislative Council to the 
Clerks of the Peace in Quebec and Montreal, and to 
the Grand Voyers of the District of Quebec, Montreal 
and Three Rivers,for the use of the Surveyors and 
Overseers within their respective Limits; and the 
said Clerks of the Peace, and the said Grand Voyers 
shall respectively deliver or cause to be delivered, 
a Copy of the abstract by them respectively received, 
to each and every Surveyor and Overseer at the time 
when he is appointed; and each and every Surveyor 
is hereby ordered to read or cause to be read, such 
abstract publicly at the Door of the Church, Chapel 
or Place of divide worship within the City, Parish, 
Seigniory or Township: or where there shall be no 
place of Divine Whorship (sic)in any Parish, Seigniory 
or Township, then, at the Door of the most public 
place in such Parish, Seigniory or Township, on the 
next Sunday after they shall respectively receive 
the same; and every Surveyor shall also read or 
cause to be read, publicly, such abstract at the 
Door or place aforesaid on the first sunday in the 
month of June in every Year; and when it shall be 
necessary for the purposes aforesaid to reprint 
such abstracts, the Road Treasurers for the afore- 
said Cities and Parishes respectively, and the 
Grand Voyers for their respective Districts, shall 
cause a sufficient number of Copies of such abstracts 
respectively applicable to their limits, to be from 
time to time reprinted; and they are hereby authorized 
to retain the expense of reprinting the same, out of any 
Monies in their hands arising by virtue of this Act." 
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In 1803, An Act for the more ample publication of certain Acts 
iL 
of the Provincial Parliament, it was provided that clergymen 


should 
"yublickly read after Divine Service in the morning, 
at the Presbytere or other usual place, where the 
legal assemblies of each Parish, are held, ail Acts 
and Proclamations or any part thereof, when and so 
often as he shail be thereunto required by the 
Governor, Lieutenant Governor, or Person administer- 
ing the Government of this Province for the time 
being. 

As no mention was made of the language in which such reading 

‘has to take place, it must have been at the option of the 

priest or minister, depending on the language spoken by his 

congregation. In the same year provision was made for the 


2 
bilingual printing and distribution of militia regulations. 


1.96 The administration of justice in Lower Canada.- 
As had been the case under the Military and Civil 


Regimes, both languages continued to be respected in the courts 
after the splitting of Quebec into Upper and Lower Canada. In 
1793 the Legislative Assembly passed a statute providing that 
all previous laws governing the practice of courts of criminal 
and civil jurisdiction, as well as previous rules of practice, 
would continue in force unless expressly repealed or varied: 
"And be it further enacted by the authority aforesaid, 
that all and singular the laws of this Province which 
before the passing of this act were in force to govern 
and direct the practice of the respective courts of 


criminal and civil jurisdiction, or which gave authority 
to the said courts to make and establish rules of practice, 


1. »S.tieC,,2803,. 45 Gee. TIT, «.,4. 
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and which are not expressly repealed or varied 

by this Act, shall continue to be in force and 

be observed respectively by the courts of criminal 
and civil jurisdiction, constituted by, or to be 
constituted in pursuance of this Act, that is to 

say, that the laws which concern and direct the 
present courts of Common-Pleas, in causes exceeding 
ten pounds sterling, shall continue to be observed 
by the court of King's Bench for the districts of 
Quebec and Montreal, in the superior Terms thereof, 
and by the court of King's Bench in the Terms which 
he shall hold in the town of Three Rivers; that those 
which concern and direct the present courts of Common- 
Pleas in causes not exceeding ten pounds sterling, 
shall continue to be observed by the courts of King's 
Bench for the districts of Quebec and Montreal, in 
the inferior Terms thereof, and by the provincial 
courts of Gaspé and Three Rivers; and lastly that 

the laws, which concern and direct the present court 
of appeals, and the present courts of criminal juris- 
diction, and the Sessions of the Peace respectively, 
shall continue to be respectively observed at the 
provincial court of appeals, and by the courts of criminal 
jurisdiction and Sessions of the Peace constituted by 
or to be constituted in pursuance of this Act."1 


The effect of this provision was, of course, to continue those 


laws which stipulated the use of English and French in certain 


aspects of judicial proceedings. Provision was made for a French 


translator for the Court of King's Bench. In 1794, this position 


was occupied by X. de Lanaudiére who received a salary of 200 pounds. 


On April 8, 1801, the 1785 enactment requiring writs of 


summons to be in the language of the defendant was repealed. This 


repeal became the subject of litigation in the case of R. v. 


Tahbhit oth this case the defendant argued that by abolishing 


mentioned, S.l.G. 1703, 34 Geo. Ill, c. 6, 8. XxX. 
Buchanan, op. cit., p. 38. 


by An Act to amend certain Forms of Proceeding in the Courts of Civil 
Jurisdiction in this Province and to facilitate the Administration of 
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the requirement that the writ of summons be in the language of 
the defendants, the Legislator had meant that writs be issued in 
English, the language of the Crown. Consequently, the French 
writs served on them were invalid. This argument was rejected 


by Mr. Justice Reid of the Court of King's Bench. 


1.97 Bilingualism in Upper Canada.- 
From the beginning the population of Upper Canada was 


predominantly English-speaking. By the terms of the Constitutional 

Act of 1791 the laws in force at the time of the division of the 

Province of Quebec into Upper and Lower Canada were to remain 

until changed by the Parliaments of the new Provinces, each 

Province to act independently of the other. The first Parliament 

in Upper Canada met at Newark (now Niagara-on-the-Lake) on September 

17, 1792. On October 15, 1792 the Parliament of Upper Canada abrogated 
insofar as Upper Canada was concerned s. VIII of the Quebec Act providing 
for resort to French law in matters of property and civil rights: 


WHEREAS by an act passed in the fourteenth year of 

his present Majesty, entitled, 'An act for making 

more effectual provision for the government of the 
province of Quebec, in North America,' it was, among 
other things, provided, 'That in all matters of contro- 
versy relative to property and civil rights, resort 
should be had to the laws of Canada as the rule for 
the decision of the same;' such provision being 
manifestly and avowedly intended for the accommodation 
of His Majesty's Canadian subjects: And whereas, 
since the passing of the act aforesaid, that part 

of the late province of Quebec now comprehended 

within the province of Upper Canada, having become 
inhabited principally by British subjects, born and 
educated in countries where the English laws were 
established, and who are unaccustomed to the laws of 
Canada, it is inexpedient that the provision aforesaid, 
contained in the said act of the fourteenth year of 
his present Majesty, should be continued in this 
province; be it enacted by the King's most excellent 
Majesty, by and with the advice and consent of the 
legislative council and assembly of the province of 
Upper Canada, constituted and assembled by virtue 

of and under the authority of an act passed in the 
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parliament of Great Britain, entitled, “An act to 
repeal certain parts of an act passed in the four- 
teenth year of his Majesty's reign, entitled 'An 

act for making more effectual provision for the 
government of the province of Quebec, in North 
America, and to make'further provision for the 
government of the said province,! " and by the 
authority of the same, that from and after the 
passing of this act, the said provision contained 

in the said act of the fourteenth year of his present 
Majesty be, and the same is hereby repealed; and the 
authority of the said laws of Canada and every part 
thereof, as forming a rule of decision in all matters 
of controversy relative to property and civil rights, 
shall be annulled, made void, and abolished, through-= 
out this province, and that the said laws, nor any 
part thereof as such, shall be of any force or 
authority within the said province, nor binding on 
any of the inhabitants thereof,"1 


Section III provided that the laws of England would apply in 


matters of property and civil rights. Section V introduced 


the laws of evidence of England. In the same year jury trials 


were established and it was provided that jurors should be 


selected according to the laws and custom of England: 


",e+ from and after the first day of December, 


in this present year of our Lord one thousand 
seven hundred and ninety-two, all and every 

issue and issues of fact, which shall be joined 
in any action, real, personal, or mixed, and 
brought in any of his Maje ty's courts of justice 
within the province aforesaid, shall be tried and 
determined by the unanimous verdict of twelve 
jurors, duly sworn for the trial of such issue or 
issues, which jurors shall be summoned and taken 
conformably to the law and custom of Engiand,"2 


ng more effectual 
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The status of juries in England at the time will be discussed 
in 5.03. Suffice it to say that English law at the time did 


not permit for trial by jury of one's own language when that language 


was not English, but permitted, in the case of aliens, a 
jury de medietate linguae consistim for one-half of aliens. 
We will see, however, that the right to be tried by aliens 
did not extend to the right to demand that the aliens be 

of one's ow Language! Since French-speaking Canadians were 
not aliensit is questionable that they could have demanded 
to be tried in Upper Canada by a jury consisting one-half of 
French-speaking Canadians. We have been unable to find any 


reported decision on point; 


On July 9, 1794 the Parliament of Upper Canada established 


a Court of King's Bench for Upper Canada which was to have the 


jurisdiction and powers of similar courts in England: 
" ,.e. there is hereby constituted and established, 
a court of law, to be called and known by the name 
and style of his Majesty's court of king's bench, 
for the province of Upper Canada, which shall be a 
court of record of original jurisdiction, arn shall 
possess all such powers and authorities as by the 
law of England are incident to a superior court of 
civil and criminal jurisdiction, and may and shall 
hold plea in all and all manner of actions, causes, 
or suits, as well criminal as civil, real, personal, 


and mixed, arising,happening, or being, within the said 


province, and may and shall proceed in such actions, 


causes or suits, by such process and course as shall 
tend with justice and despatch to determine the same, 


and may and shall hear and determine all issues of 

law, and shall also hear, and by and with an inquest 
of good and lawful men, determine all issues of fact 
that may be joined:in any such action, cause or suit 


as aforesaid, and judgment thereon give, and execution 


thereof award, in as full and ample a manner as can 


or may be done in his Majesty's courts of king's bench, 


common bench, or in matters which regard the King's 
revenue by the court of exchequer in England."2 
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Section IX of this Act made some provision for 


bilingualism in the administration of justice by requiring 


notices attached to processes served on Canadian defendants 


to be written in the French language. The words of this 


section were as follows: 


" .e. upon every copy of such process, to 


be served upon any defendant, shall be written 

@ notice in the English tongue, to such defendant 
of the intent and meaning of such service to the 
effect following: 


‘A.B. You are served with this process, to the 
intent that you may, either in person or by 
your attorney, appear in his Majesty's court 
of King's Bench, at the return thereof, being 
the day of in order to 
defence in this action.'! 


And when any party, defendant, is a Canadian 
subject by treaty, or the son or daughter of 
such Canadian subject, the like netice shall 
be written in the French language. 
"A.B. Il vous est enjoint et ordonné de 
compardéitre personnellement ou par procureur 
&@ la cour du banc du roy a l'expiration de 
ce writ qui fera le f jour 
pour répondre a cette action.'! 
Despite a diligent search, this was the only express recognition 
of bilingualism which we could find in the laws of Upper Canada. 
All statutes were passed and published in the English language 
only. It is true that Section XXXTII of the Constitutional Act 
did not abrogate those laws of the Province of Quebec which 
had provided for the use of French in the administration of 


justice, nor was there ever an express repeal of these laws 
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by the Parliament of Upper Canada. However, by sections III and V 


of the Upper Canada Act, ~ the laws of England were to be the rule 
of decision in matters of controversy relative to property and 
civil rights, and all matters relative to testimony and legal 
proof were to be regulated by English rules of evidence. The 
combined effect of these provisions may have been to abrogate the 
use of the French language in the courts unless otherwise provided, 
and to extend to Upper Canada the application of the Imperial Act, 
1731, 4 Geo. II, c. XXVI, which had made English the only lawful 
language of proceedings in English courts. It is thus very difficult 
to conclude that at any time French was an official language of Upper 
Canada. At the time of the passage of the Constitutional Act, 1791, 
French had no official legal status in the Province of Quebec, note 
withstanding usage and isolated, specific legal provisions providing 
for its use. 
1.98 Provision for French translation of statutes of Upper 
Canada.= 

On June 3, 1793 the Legislative Assembly of Upper Canada 
passed the following resolution: 

"That such acts as have already passed or may 

hereafter pass the Legislature of this Province, 

be translated into the French language for the 

benefit of the inhabitants of the Western District 

of this Province and other French settlers who 

may come to reside within this Province, and that 

A. Macdonell, Esquire, Clerk of this House, be 


likewise employed as a French Translator for this 
and other purposes of this House,"2 


Lae DQaeoMLIT .c om. 

2. Journal of the House of Assembly of Upper Canada 1793, Ontario 
Archives, 1909, p. 23. Quoted in Lande, Harold, Economic Factors 
Affecting the Trend of Language in the Province of Quebec, unpublished, 
McGill University, Law Faculty thesis, 1930. 
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It should be noted, however, that the foregoing resolution in no 
way made for official bilingualism in Upper Canada, although it did 
manifest a respect for the language of the French-speaking citizens 
of that Province. We have not been able to find any French versions 
of the Statutes of Upper Canada, nor do we know of any provision 
regulating the distribution of such translated texts to the French- 
speaking inhabitants. It must also be remembered that the French 
texts of all Upper Canada Statutes did not have legal authority, 
for all the Acts of the Provincial Parliament were passed in the 
English language only. 

However, such scant provision as there was for the use 
of the French language in Upper Canada was not free from attack. 
In 1822 came the abortive attempt at Union already referred to, 
and the draft Bill provided for official English unilingualism. 
On February 10, 1838, as a result of the disturbances in Canada, 
the Imperial Parliament suspended the Constitution of 1791. 
Provision was made for a Special Council to govern Lower Canada 
in place of the Legislative Assembly of that Province. However, 
the Legislative Assembly of Upper Canada was not disbanded, and 
on March 27, 1839 it passed a resolution whereby English was to 
be the only language in use in the debates of the Legislature, 


before the courts of justice and in all public documents.~ 


Thus, by the time of the Act of Union English was the sole 


official language of Upper Canada. 
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1.99 The Special Council of Lower Canada.- 


The disturbances of 1837 and 1838 led the Imperial 
Parliament to suspend the Constitution of 1791 insofar as it 
affected Lower Canada. On February 10, 1838 it established 
@ Special Council to govern the affairs of Lower Canada: 


"And. be it enacted, That it shall be lawful 

for Her Majesty, by a Commission or Commissions 
to be from time to time issued under the Great 
Seal of the United Kingdom, or by any Instructions 
under Her Majesty's Signet and Sign Manual, and 
with the advice of her Privy Council, to consti- 
tute a Special Council for the affairs of Lower 
Canada, am for that purpose to appoint or 
authorize the Governor of the Province of Lower 
Canada to appoint such and so many Special Coun- 
cillors as to Her Majesty shall seem meet, and 
to make such provision as to Her Majesty shall 
seem meet for the removal, suspension, or resige- 
nation of all or any such Councillors; Provided 
always, that no Member of the said Special 
Council shall be permitted to sit or to vote 
therein until he shall have taken and subscribed 
before the Governor of the Province of Lower 
Canada, or before some person authorized by 

the said Governor to administer such Oath, the 
same Oath which is now required to be taken by 
the Members of the Legislative Council and Assembly 
before sitting or voting therein respectively."1 


Nothing was said about the number or the qualifications of the 
members of the Council. The Council was duly appointed and 
convened. On Wednesday, April 18, 1838 it adopted the 

rules and orders* These were silent on the language of 

the proceedings. This silence may be explained by the fact 


that all members were English-speaking. All the ordinances 


Pao Vict... @y Ixy s. IL, amended py 1834, 2-% Viet ce. 


increasing the powers of the Council. 
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2. These Rules and Orders are apparently unpublished and have been 


examined by us in a photostatic copy made by the Archives. 
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of the Council were passed in English, although they were printed 
in both languages in separate volumes. No change took place, 
however, in the procedure of the courts. 
16100 Lord Durham's Report.- 

The Earl of Durham was appointed High Commissioner 
and Governor General of all His Majesty's possessions in British 
North America. He was instructed to examine the sources of the 
discord in Canada and suggest a remedy. His Commission ordered 
him: 

"To inquire into as far as may be possible to 

adjust all questions depending in the said 

provinces of Lower and Upper Canada, or either 


of them, respecting the form and administration 
of the Civil Government thereof respectively.'2 


Durham arrived in Canada on May 27, 1838. He dissolved the 
Council and formed one with his own appointees to replace 
those of Sir John Colborne. He did not align himself with 
the British Tory elements, but sought the knowledge and advice 
of all the leading Canadians, both English-speaking and French- 
speaking. The fruit of his five earnest months in Canada was 
the famous Report on the Affairs of British North America. 

Durham saw two primary causes for the troubles besetting 
Canada. These were the racial cleavage betweem the two national 
groups, and antagonism between the popular and executive branches 
of the Government. The first cause was rendered even more 
disrupting by the difference of language. On this matter Durham 


spoke as follows: 


et 


1, Publication in the Gazette was requered by 2=3°Vi¢t. "62. LETTS "Ss. V 
which made no mention of language. 
2. Leacock, Stephen, Canada, The Foundation of the Future, Montreal, 1941, 
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"The difference of language produces 
misconceptions yet more fatal even than 
those which it occasions with respect to 
opinions; it aggravates the national 
animosities, by representing all the events 
of the day in utterly different lights. 

The political misrepresentation of facts 

is one of the incidents of a free,press 

in every free country; but in nations in 
which all speak the same language, those 

who receive a misrepresentation from one 
side, have generally some means of learning 
the truth from the other. In Lower Canada, 
however, where the French and English papers 
represent adverse opinions, and where no 
large portion of the community can read both 
languages with ease, those who receive the 
misrepresentation are rarely able to avail 
themselves of the means of correction. It is 
difficult to conceive the perversity with 
which misrepresentations are habitually made, 
and the gross delusions which find currency 
among the people; they thus live in a world 
of misconceptions, in which each party is 

set against the other not only by diversity 
of feelings and opiniors, but by an actual 
belief in an utterly different set of facts," 


According to Durham the racial and linguistic differences 
had been perpetuated by British colonial policy. He said, 


"A jealousy between two races, so long habituated 
to regard each other with hereditary enmity, and 

so differing in habits, in language and in laws, 
would have been inevitable under any form of 
government. That liberal institutions and a 
prudent policy might have changed the character 

of the struggle I have no doubt; but they could 

not have prevented it; they could only have soft- 
ened its character, and brought it more speedily 

& more decisive and peaceful conclusion. Unhappily, 
however, the system of government pursued in Lower 
Canada has been based on the policy of perpetuating 
that very separation of the races, and encouraging 
these very notions of conflicting nationalities 
which it ought to have been the first and chief 
care of Government to check and extinguish. From 
the period of the conquest to the present time, the 


1. Lord Durham's Report, ed. by C.P. Lucas in three volumes, Oxford, 1913 
vol. 2, pp. 40-41. 
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conduct of the Government has aggravated 
the evil, and the origin of the present 
extreme disorder may be found in the 
institutions by which the character of 
the colony was determined."1 


Race was the fundamental cause of difficulty: 


"The struggle between the Government and the 
Assembly, has aggravated the animosities of 
race; and the animosities of race have rendered 
the political difference irreconcileable. No 
remedy can be efficient that does not operate 
upon both evils.=- At the root of the disorders 
of Lower Canada, lies the conflict of the two 
races, which compose its population; until this 
is settled, no good government is practicable;- 
for whether the political institutions be reformed 
or left unchanged, whether the powers of the 
Government be entrusted to the majority or the 
minority, we may rest assured, that while the 
hostility of the races continues, whichever of 
them is entrusted with power, will use it for 
partial purposes."2 


Durham saw only one solution to the problem. The French- 


Canadians 


had to be anglicised. Almost eight decades after 


the Conquest, Lower Canada was to become British in fact as well 


as in law: 


"The fatal feud of origin, which is the cause of 

the most extensive mischief, would be aggravated 

at the present moment by any change, which should 
give the majority more power than they have 

hitherto possessed. A plan by which it is proposed 
to ensure the tranquil government of Lower Canada, 
must include in itself the means of putting an 

end to the agitation of national disputes in the 
legislature, by settling, at once and for ever, the 
national character of the Province. I entertain 

no doubts as to the national character which must be 
given to Lower Canada; it must be that of the British 
Empires; that of the majority of the pupolation of 
British America; that of the great race which must, 


1. Lord Durham's Report, id., p. 63. 
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in the lapse of no long period of time, be 

predominant over the whole North American Continent. 
Without effecting the change so rapidly or so 

roughly as to shock the feelings and trample on the 
welfare of the existing generation, it must henceforth 
be the first and steady purpose of the British 
Government to establish an English population, with 
English laws and language, in this Province, and 

to trust its government to none but a decidedly 
English Legislature,."1 


A legislative union of the two Provinces was to be the means 

of assimilating the French-Canadians. Durham had earlier 
favoured a federal union, for he thought that a federation 

would tend gradually to become a complete legislative union; 

and that thus, while conciliating the French of Lower Canada by 
leaving them the government of their own Province and their own 
internal legislation, he might provide for the protection of 
British interests by the general Government, and for the gradual 
transition of the Provinces into a united and homogeneous community .© 
But he now reached the conclusion that it was too late for Lower 
Canada to undergo a period of transition. No French-Canadian 
Assembly would work in harmony with a central federal government, 
and peace could only be restored by subjecting Lower Canada to the 
vigorous rule of an English majority. The only effective means 


of achieving this state of affairs was a legislative union.” 


Durham believed that the anglicisation of the French would 
be achieved through the sheer force of numbers. He offered some 


statistics to prove that in a united Canada the British of Upper 


1. Lord Durham's Report, id., pp. 288-289, 
2 aos 650%, 
4. Bradshaw, F., Self-Government in Canada, Toronto, p. 340. 
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Canada being 400,000 in number and reinforced by the 150,000 British 


of Lower Canada, would have a majority of 100,000 over the French. 


He, therefore, concluded that there would always be an English-= 
speaking majority in the United Parliament. In fact, he overestimated 
the British population. However, he rightly predicted that immigration 
would soon redress any balance adverse to his overhaul plan. Durham 
hoped that the French would realize that they were out-voted. He 
believed that the French would recognize the futility of any 
attempt at opposition, and would acquiesce in their new state 
of political exidtence.a 

Events proved less than a decade later, Durham was 
wrong in his plan for anglicisation. As Gillis has said, 

"Cultural assimilation did not, and could not, 

have a remote change of success in Canada as 

late as 1839. After eight years of growth and 

consolidation under British rule, nothing but 

brute force could bring about such a change among 

the French. The experience of the Acadians in 

1755 had given a tragic proof that even then the 

French were too strongly attached to their ancient 


heritage to accept the proffered substitute of 
Britain."2 


1. Bradshaw, op. cit., p. 341. 


2 pelts D. Hugh, Democracy In the Canadas, 1769 to 1867, Oxford, 1951, 
ye 4 eta 
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D. THE ACT OF UNION: 1840 TO _ 1867 


elo. Official unilingualism established. 


In 1840, as a result of Durham's recommendations, the 
Ouse ae Union! reunited Lower and Upper Canada. Unilingualism 
in the new united parliament was consecrated by Section XLI:; 


"..efrom and after the said Re-union of 

the said Two Provinces all Writs, Procla- 
mations, Instruments for summoning and 
calling together the Legislative Council 
and Legislative Assembly of the Province 

of Canada, and for proroguing and dissol- 
ving the same, and all Writs of Summons ad 
Election, and all Writs and public Instru- 
ments whatsoever relating to the said 
Legislative Council and Legislative Assembly, 
or either of them, and all Returns to such 
Writs and Instruments, and all Journals, 
Entries, and written or printed Proceedings, 
of what Nature soever, of the said Legisla- 
tive Council and Legislative Assembly, and 
of each of them respectively, and all writ- 
ten or printed Proceedings and Reports of 
Committees of the said Legislative Council 
and Legislative Assembly respectively, shall 
be in the English Language only: Provided 
always, that this Enactment shall not be 
construed to prevent translated Copies of 
any such Documents being made, but no such 
Copy shall be kept among the Records of the 
Legislative Council or Legislative Assembly, 
or be deemed in any Case to have the Force 
of an original Record." 


13-4 Vict., c. 35. 
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While the status of French in the courts was left unaffected, 
Section XLI was obviously designed to carry on the policy of 
anglicization recommended by Durham and marked the first conscious 
attempt ever made by the British Parliament to suppress the 
French language. Conversely, however, this section indicated 

that in the eyes of the British Parliament, the French language 
had not till that time been abrogated and that in fact it had 


held some status alongside English. 


LeL02 Act of Union attenuated. by Parliament of Canada. 


The Parliament of Canada, however, soon took steps to 
. offset the effects of Section XLI of the Act of Union. On 
September 18, 1841, on the proposal of Etienne Parent, it 
adopted a law providing for the translation into French of 


all statutes: 
" it shall be lawful for the Governor, 
or person administering the Government 
of this Province, to appoint one proper 
and competent person, versed in legal 
knowledge of the English language to 
translate into the French Language the 
laws passed by the Legislature of this 
Province, or by the Imperial Parliament, 
relating to or affecting this Province. 


And...the said translation shall be 
printed under the direction of the 
Executive Authority, and distributed 
among the People of this Province 


— DUA < 


speaking the French language, in the 
same manner in which the English text 
of the said Laws shall be printed and 
distributed among those speaking the 
English language, and under the same 
provisions. 


And be it enacted, that the Act of 

the Imperial Parliament, passed in the 
Session held in the third and fourth 
years of Her present Majesty's Reign, 
and intitled An Act to Re-unite the 
Provinces of Upper and Lower Canada, 
and for the Government of Canada, 

shall be translated into the French 
language and distributed as hereinbefore 
provided with regard to the Laws passed 
by the Legislature of this Province." 


Article XXIX of the rules and regulations adopted by the Legisla- 
tive Assembly in 1841 provided for bilingual copies of the 
journal of the House for the use of the members: 


" les copies du Journal traduit dans 

la langue frangaise seront mises sur 

la table tous les jours pour 1l'usage 
des Membres; et aussi copies des dis- 
cours du Tréne, des Adresses, Messages 
et Entrées des autres procédés et déli- 
bérations de la Chambre sur la demande 
qui en sera faite par deux Membres. ''2 


Moreover, article XXXVII required that every motion made in the 


Assembly should be read in both languages by the Speaker before 


eae 


15. ¢, 1841, 4-5 Vict., c. ll. 

2papiers Parlementaires, Conseil Législatif de la Province du 
Canada. 1841, vol. 1; Appendice No. 1, Régles et Réglements 
pour la conduite de 1'Assemblée Législative. 
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it could be debated: 


" aucune motion ne sera débattue ou po- 


sée & moins qu'elle soit par écrit et 

secondée, et quand une motion sera se- 

condée elle sera lue en Anglais et en 

Francais par l'Orateur, s‘il posséde 

ces deux langues; sinon, 1'Orateur don- 

nera lecture dans celle de ces deux 

langues qui lui sera familiére, et la 

lecture en l'autre langue sera faite 

par le Greffier 4 la Table ou son 

Député avant d'étre débattue." 
Article L of the Rules and Regulations provided that all public 
Bills would be introduced by a motion. While article L made 
no mention of language, by reading it in conjunction with the 
above quoted article XXXVII, it would appear that motions in- 
troducing public Bills would have to be in both languages. 
Article LXVI required a bilingual notice prior to the introduc- 
tion of any private Bill. Apart from this provision, there is 
no other mention of language requirements in connection with 
private Bills. 

The Rules and Regulations of the Legislative Council 
at this time contained no reference to language. 


Further evidence of the bilingual publication and 


distribution of statutes is to be found in An Act to provide 


for the Summary Trial of Small Causes in Lower Canada} article 


ls, c. 1843, 7 Vict., c. 19. 
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XLI of which provided that the Commissioners appointed under 
the Act should receive a printed copy in both languages of 
this Act. 
1.103 Consolidation of the laws of Lower Canada. 

On March 16, 1842 in compliance with an address 
of the Legislative Assembly to the Governor, three Commis- 
sioners were appointed by the latter "to revise and examine 
the several statutes and ordinances from time to time passed, 
enacted and ordained in that part of the Province of Canada 
formerly called Lower Canada, and now in force and effect, and 
to consolidate such of the said statutes and ordinances as 
relate to the same subject or can be advantageiously consoli- 
dated, and thereupon to make such report as in their judgment 
should be most for the interest, welfare and good govemment 
of the said Province...". The Commissioners made two progress 
reports to the Legislative Assembly by message from the 
Governor-General on December 7, 1843. The Second Report is 
of particular interest in that it made reference to the 
French and English versions of the revision. The English 
version was finished earlier. As the Commissioners said, 


" The English version has been completed 
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and before the public for nearly two 
months; the French version, which has 
been prepared by Mr. G. B. Faribault, 
advocate, under the superintendence of 
the commissioners, is now also completed 
and published." 


More important, the second report recommended the 
preparation of an English version of the civil laws of Lower 
Canada for the benefit of the English-speaking inhabitants. 
The Commissioners also recommended that English law be made 
comprehensible to the French-speaking population by means of 
translation: 


" If to the publication in question there 
could be added a reprint of such parts of 
the custom of Paris as are still in force 
in Lower Canada, with an English version 
sufficiently clear to make the provisions 
of the custom intelligible to those 
acquainted with the French language, the 
value of the work would be considerably 
enhanced; but much care, time and labour 
would be requisite in preparing this ad- 
dition, and the commissioners fear that 
it could not be got ready so early as not 
to retard the publication. It seems very 
desirable that some means should be 
adopted for making the civil law of Lower 
Canada accessible to the English portion of 


lgecond Report of the Commissioners for the revision of the Acts 


and Ordinances of Lower Canada, contained in the Prefatory 
Notice to The Revised Acts and Ordinances of Lower Canada, Montreal, 
S. Derbishire and G. Desbarats, 1845, pp. IX and X. 
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the population. It is not within the 
province of the commissioners to discuss 

the best means of doing this, or to enter 
upon the subject of codification; but they 
have been induced to make this suggestion 
from their conviction, that the prejudice 
entertained by many to the civil law of 
Lower Canada, arises solely from their 

want of the means of obtaining that general 
knowledge of its provisions, which it is 
desirable to place within the reach of 
every man with regard to the law by which 
he is bound, but which, under existing 
circumstances, it is impossible for any 
inhabitant of Lower Canada to acquire, un- 
less he be intimately acquainted with the 
French language. The same difficulty exists 
for those unacquainted with the English lan- 
guage. That difficulty has in a great mea- 
sure been removed by the excellent and com- 
prehensive consolidation of a very consider- 
able and most important portion of that 

law, contained in the statutes of the first 
session of the parliament of Canada; but 
other parts of the English law are in force 
in Lower Canada; and it is still true, that 
two systems of law exist there, each of 
which, by reason of the language in which 
it is written, is inaccessible to a large 
portion of the people whom it binds." 


In a report of two of the Commissioners, Messrs. Buchanan and 
Wicksteed made on July 1, 1845, a statement is made as to the 
progress of the French version of the Revision which "en pas- 


sant'"', throws some light on the diligence with which the 


lsecond Report of the Commissioners for the revision of the Acts and 


Ordinances of Lower Canada. contained in the Prefatory Notice to 
The Revised Acts and Orainances of Lower Canada, Montred, S. 
Derbishire and G. Desbarats, 1845, pp. IX and X, 


j oe? aol Oe 

edd atrisiw ton at 31 ,noitsfuqoq edt 
sauoeth o3 exencotaziomes e4% to sonivoxq 
r93ns 03 to ,atda gatob 30 amasm tasd ed? 
yas sud ;aoltsolitboo lo goeftdye ad? noqu 
motissggue efdy ofan ot beoubnt need sved 
exthuferq edd Jeda ,aoktotvaoo xied3 mor? 
to wel Ltvio edt o2 ynem yd banisa tetas 
tisd3a moti yleloe eseizs ,ebsnsd xzswod 

Isxencs ted? gakninido to angem sid to taew. viaues 

al 3t doltdw ,enotetvorg ett to egbolwomd 

to dowet eft oltdaiw ooalq o% eldsarieeb Lows! 
dotcw yd wal edt of biegex dilw nem yxeve 
gniteinxe xrebay ,doidw sud ,bnued et od 
yoe tot sidleeoqmt at tf ,eesonstamporis 
“au ,extupps od phens) s9wod to tastidsdnt 
oft djiw betnteppos yloismttnt ed ed eas! 
etaizxe yilvotli tb smee oT .ogeavgnsl done: 
“apt dekigad est d3iw botnisyposnay eaoda x02 
“som Jeo%g 6 al ead yoluoltilb tadT .egang 
.-o9 bee Jnellooxe eft yd bevomer aged axve 
-“rebienoos ytev co he solisbiiognos evisnersxq 
ted3 to autsxoq Juss x0gmh Seom bags. olds 
Saxti edd te asdutete oft al bontsinoa ,wal 
jud jabeasd to Joompitxeg ofs to nokeesa 
eo70i of sie wel datigad slit to atzsq 1sd30 
tends ,auts I[itsa et 31, bne :eabsaed tewod at 
20 dows .e7903 teixe wal Io amagays, ows 
doidw at egsvgnel edt lo mossen yd ,dokdw 
sgtgl 8 oF sldteeesosnt ef .qetaizw al 3t 
“.ebaid 21 modw olgoeq ef3 20 sols10g 


bas ssaedovd ,axeeaM ,exanolesimmod edd to ows ie gxogez es aI 
sf 03 98 obam at Joanstete s .casl .f viyl a0 obi beetedoiw 
-asq oe” dotdw coletvai sd to sotarey donest edd to sestgoxrq 


ads dotdw ditw sonegiiib ens no idgil smoe awoads ."Jase 


a ia air doen ERR 


¥ 


YS S&TSnoOlreesigno) 303 10 J 10% IMGOVMe 
snisinas .ebsee) +ewod 20 esonen! byt 
onagtoxO bas stoA beetves oft 


i 


bop 239A sd} io nolatyex ed 
03 esttoM yrossierl of? nl 
2 ,BhevinoM .sbens) 

«% bas XI 


7 


-9q eee 


4 


e 


- 222 - 


bilingual publication of statutes was carried out: 


" Before the commencement of the session 
in November, 1844, the text of the English 
version had been completed, with a brief 
index, copies had been distributed to 

the Judges and other public officers to 
whom they were especially requisite, and 
the printing of the French version was ad- 
vanced to about four hundred pages. As it 
was found impossible to complete the gen- 
eral index before the commencement of the 
session, or early during its progress, it 
was thought better to defer it until the 
close, when the acts passed and their ef- 
fect would be known. The printing of the 
French version was continued and is now 
nearly completed; but the great press of 
work thrown upon the Queen's Printer in 
printing the acts of last session, amount- 
ing to upwards of six hundred pages in 
each language, has necessarily somewhat 
retarded the Revised Statutes." 


Oe Further provisions for bilingual publication and 
distribution of statutes. 


Section III of An Act to provide for the distribution 


of the Printed Copies of the Laws* provided: 


" 1'imprimeur de Sa Majesté, sera tenu 
de temps & autre, immédiatement aprés 
la cléture de chaque session du parle- 
ment provincial ou aussitédt aprés qu'il 


Ae Report of the Commissioners for the revision of the Acts and 


Ordinances of Lower Canada. contained in the Prefatory Notice to 
The Revised Acts and Ordinances of Lower Canada, Montreal, S. 
Derbishire and G. Desbarats, 1845, pp. X and XI. 
25. C. 1844-5, 7-8 Vict., c. 68. 
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sera possible, de transmettre par la 

voie de la poste ou autrement, et de 

la maniére la plus économique, le 

nombre voulu d'exemplaires imprimés 

des actes de la législature de la dite 
province, dans la langue anglaise ou 
francaise, ou dans les deux langues, qu'il 
aura ainsi imprimés, aux frais publics, 

et de les fournir aux personnes ci-aprés 
désignées, savoir: aux membres des deux 
chambres de la législature, respectivement, 
tel nombre d'exemplaires qui pourra de 
temps a autre @tre fixé et déterminé par 
une résolution conjointe des deux chambres, 
ou a défaut de telle résolution, tel 
nombre d'exemplaires qui sera alors 
ordonné par tout ordre du gouverneur en 
conseil, a tels départements publics, 

corps administratifs et officiers dans 
toute 1'étendue de la province, qui seront 
spécifiés dans tout ordre qui pourra étre 
émané & cet effet de temps a autre par le 
gouverneur en conseil: Pourvu néanmoins 
que si quelque bill ou bills recoivent la 
Sanction royale pendant ou avant la fin 
d'aucune session du parlement provincial, 
L'imprimeur de Sa Majesté, sur intimation 
&@ cet effet de la part du secrétaire pro- 
vincial, sera tenu de faire distribuer de 
la m@me maniére, et aux mémes personnes 

le nombre d'exemplaires prescrit plus haut, 
a l'égard de tout acte passé dans aucune 
session du parlement provincial; nonobstant 
toute disposition du présent acte &4 ce con- 
traire.. 


Ithe above-cited Act also repealed the following Acts of the 
Lower Canada Assembly, which had provided for the printing and 
Gtacriomoioneoiesonluces i. 4G. 2 Will, IV, c. 33; S. L. C. 
Sa¢Gege Lit, ¢. LiiSeL. C. 43 Geo. III, c. 4, s. 2 and the 
Act of the Upper Canada Assembly, 44 Geo. III, c. 5. 
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At least two other statutes of the Parliament of 
the united province of Canada provided for publication and dis- 


tribution of statutes in the two lansuabeses 


1.105 Repeal _ of Section XLI_ of the Act of Union and official 
recognition of bilingualism, 


Section XLI of the Act of Union was repealed by the 
Imperial Parliament in 1848, but not before the French-speaking 
Deputies in the Legislative Assembly of Canada had waged an in- 
tense and continuing battle for its removal. One of the lea- 
ders in the struggle for the return to bilingualism in the Can- 
adian Legislature was Louis-Hyppolite La Fontaine. First de- 
feated in a Lower Canadian riding, he ran and was elected from 
an English-speaking Toronto riding. On September 13, 1842 he 
rose in the House and proceeded to deliver his maiden speech 
in French. An Upper Canadian minister objected, and demanded 


that he speak in English to which objection La Fontaine replied 


lan Act for making, repairing and altering the Highways and 
Bridges within this Province, and for other purposes, R.A.0.L.C. 
1845, which repeated the terms of the Lower Canada Statute 36 
Geo. III, c. 9, and An Act for the more ample Publication of 
certain Acts of the Provincial Parliament, R.A.O.L.C. 1845, 
Class K, which repeated the Lower Canada Statute 43 Geo. III, 
ec. 4 (see 1.95 of this chapter). 
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eloquently: 


" On me demande de prononcer dans une 

autre langue que ma langue maternelle 

le premier discours que j'ai a prononcer 
dans cette Chambre. Je me méfie de mes 
forces & parler la langue anglaise. Mais 
je dois informer les honorables membres 

que quand m@éme la connaissance de la langue 
anglaise me serait aussi familiére ies 
celle de la langue frangaise, je n'en 
ferais pas moins mon premier discours, 

dans la langue de mes compatriotes canadiens- 
francais, ne ft-ce que pour protester 
solonnellement contre cette cruelle in- 

justice de 1l'Acte d'Union qui proscrit 

la langue maternelle d'une moitié de la 

population du Canada. Je le dois 4 mes 

compatriotes, je me le dois & moi-méme.' nl 


In 1844 Gauchon and Gauvreau insisted that the 
Speaker of the eee be bilingual. The French-Canadian 
deputies rallied behind this demand, and Allan McNab defeated 
Morin for the Speakership by only three votes. 

On February 17, 1845 Laurin presented a motion 
in the French language, which Mr. McNab refused to allow. La 
Fontaine, Morin and other French-speaking Members protested 
strongly and the Speaker was upheld on this point only by a 


majority vote of the House.” 


louoted in Morin, Wilfrid, L'Indépendance du Québec, Montréal, 
uC oh eo Ba 


2Bastien, Piecibes pees 
3Bastien, op.cit., p. 18. 
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In 1844 the Conservative Draper-Viger government 
was elected, but only by a narrow majority. The latter factor 
induced the coalition to favour a policy of concessions to 
the French in orderto be assured of more votes. On December 
20, 1844 it was moved by the Honourable Denis Benjamin Papineau, 
and seconded by the Honourable George Moffat that an address 
be transmitted to the Queen requesting the repeal of section 
XLI of the Act of Union.and the re-establishment of bilingualism 
in the Parliament of Canada. This resolution was adopted on 
January 31, 1845, and the draft address originally submitted 
on December 20 was unanimously accepted by the Assembly on 
February 21, 1845. The Legislative Council concurred on 
February 26, 1845, and on March 4, 1845, the Governor-General, 
Lord Metcalfe, acceding to the pressures from the Government, 
agreed to transmit the address to the British Secretary of 
State for delivery to the Queen. 

The Queen transmitted her assent to the new address 
on February 3, 1846, via a letter addressed to the new 
Governor-General, Lord Cathcart, from the Secretary of State 
W. E. Gladstone. On August 14, 1848 the Queen assented to 


a special enactment of the Imperial Parliament! which had 


limperial Act, 1848, 11-12 Vict., c. 56. 


1.105 


oe a 


the effect of revoking section XLI of the Act of Union, and 


allowing the Parliament of Canada to make such regulations 
as it deemed advisable concerning the use of language. In 
panseqccnce™ there was no longer any obstacle to restoring 
the French language to its former status. 

The path was thus clear for French to regain its 
former status as a national language. At the opening of 
the Session of the Parliament of Canada on January 8, 1849, 
the Governor-General, Lord Elgin, informed the Legislature 
of the passage of the Union Amendment Act by the British 
Parliament. To confirm the import of this amendment to the 
Constitution of Canada, he read the speech from the Throne 
in both English and French. This was the first time since 
1792 that the representative of the Monarch in Canada read 
the Throne speech in French. Till then the Governors had 
read it in the English language only, and had permitted the 


Speaker of the Legislative Council to read it in French. ! 


lRastien, Opse cL, pe 19. 
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By this gesture bilingualism was for the first 
time officially recognized by the representative of the 
Sovereign, thus inaugurating a Parliamentary practice that 
persists to this day. 

Furthermore, French=Canadians gained equal representation 
in the Cabinet of the United Beats ccnar More important, from the 
time of the session of 1849 until Confederation, it can be said 
with certainty that all laws passed by the Parliament of Canada 
were assented to in both languages, thus making each text as 
valid as the other. The original records of these statutes survive 


to confirm this fact which has been overlooked by most commentators 


on the language question. Thus official bilingualism existed in 
Canada at least 18 years before the passage of the British North 
America Act, 1867. 

BLOG Bilingualism in the election and in the rules of the 
Legislative Assembly of Canada.- 


A consolidation of the various electoral statutes 


2 
relating to the Legislative Assembly of the Province of Canada 


provided for the use of interpreters when a prospective elector 


did not understand English or French: 


"... whenever any Elector shall not understand 


the English language or the French language, or 


shall understand neither of the said languages, 
it shall be lawful for any Deputy Returning Officer 


to make use of an Interpreter to translate any Oath 


1. Gosseélin,Opl cit., p. 412° 
2. i849, 12 Vict., c. 27, s. XLVI. 
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or Affirmation which shall be required of such 
Elector, as well as the questions which shall be 
put to him and his answers; and such Interpreter 
shall take before the said Deputy Returning Officer 
the Oath, or if he be one of the persons permitted 
by law to affirm in civil cases, the Affirmation 
following: 


'I swear (or affirm) that I will faithfully 
translate such oaths, declarations, affirma- 
tions, questions and answers as the Deputy 
Returning Officer shall require me to translate 
at this Election. So help me God.! 


This provision was repeated practically verbatim in s. 57 of the 


1859 Act respecting Elections of Members of the Legislature’. 
In the Rules and Standing Orders of the Legislative 


Assembly of Canada, as published in 1854 ? » there were several 


provisions which made the use of both languages mandatory. 


1. .talics ,ours. 
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4. Rules and Standing Orders of the Legislative Assembly of Canada, 
Quebec, 1354, wo REET E STEVE msscmay of hanace 
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Rule 36 provided that ail motior and questions should be put 


in English and in French: 


",.eWhen a motion is seconded it should 

be read in English and in French by the 
Speaker, if he is master of both languages; 
if not, the Speaker shall read in either of 
the two languages most familiar to him, and 
the reading of the other language shall be 
at the table by the Clerk or his Deputy, 
before debate." 


Rule 5 required that all Bills be printed before the second rea- 
ding in both languages, except for Bills relating only to Upper 
Canada, though in the latter case members were free to request 
French versions: 


",2eall Bills Public and Private, and 
Breviates and Abridgments thereof, be 
printed before the second reading, in 

the English and French languages in 

equal proportions (unless the House in 
certain cases dispose with such printing), 
with the exception of Bills relating only 
to Upper Canada, which shall be printed 
in English alone, unless otherwise re- 
quired by any one member..." 


Rule 61 required the Clerk of the House to publish rule 62, 63 
and 64 in the Official Gazette within three months after the 
close of the Session. These rules required that notice of 
private Bills in Lower Canada should be in English and French. 
Standing Order number VIII of the House stiptilated 


the bilingual publication of all Bills and documents unless 


1.106 


or] 


otherwise directed. 


" That all Bills and Documents submitted 
for the consideration of the House, be 
printed in each of the English and French 
languages, in equal proportion, unless 
otherwise directed." 


In the Constitution, Rules and Regulations of the 
Legislative Assembly of Canada, published in 1861, with English 
and French texts in the same volume on opposite pages, there 
are further provisions for bilingualism in the Canadian Parlia- 
ment!, Rule 33 was substantially the same as Rule 36 of the 
earlier version of the Rules and Standing Orders. The French 
version of Rule 33 read as follows: 

",..Lorsqu'une motion est secondée elle 

est lue en Anglais et an Francais par 

l'Orateur, si l'usage des deux langues 

lui est familier; sinon, 1'Orateur lit 

La motion dans une langue et la fait 

lire dans L'autre par le Greffier avant 

qu'elle ne soit discutée." 

Rule 50 required the Clerk of the Assembly to publish the rules 


related to Private Bills in the Official Gazette, and the resumé 


of these rules in English and French newspapers. Rule 50 read ; 


lcontitution, Régles et Réglements de 1l’Assemblée Législative du 
Canada, Québec, 1861. 
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" Le Greffier de la Chambre doit devant 
chaque vacance du parlement publier une 

fois par semaine dans la Gazette Officielle, 
les Régles suivantes touchant les avis de 
demandes de Bills Privés et le résumé de 

ces mémes Régles dans d'autres journaux 
Anglais et Francais." 


Rule 51 required notice of Private Bills to be bilingual. Rule 
58 made detailed provision for the publication by petitioners 
of Private Bills in both languages, and the distribution 
thereof: 


" «(Bills Privés)...Et tous, ces Bills doi- 
vent @tre rédigés dans les langues Anglaise 
et Francaise pour ceux qui les demandent, 

et imprimés par 1'Entrepreneir de 1'Impres- 
sion des Bills de la Chambre, et 350 exem- 
plaires en Anglais de ces Bills peuvent 

étre déposés au Bureau des Bills Privés - 
afec 200 exemplaires Francais s'ils concernent 
le Bas-Canada - avant leur Seconde Lecture; 
et aucun de ces Bills ne doit @tre lu pour 

la troisi@me fois avant que le Greffier n'ait 
recu un certificat de 1'Imprimeur de la 
Reine, déclarant qu'il lui a été fait 

remise du cofitt de L'impression de 500 
exemplaires de la version Anglaise de 1'Acte, 
et de 250 de la version Francaise, par le 
Gouvernement." 


The Rules of 1861 made no mention of bilingualism 
in Public Bills, but Rule 39 required every Bill to be presented 


on motion; and Rule 33 required every motion to be bilingual. 
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1,107 Printing and distribution of bilingual statutes.-~ 


In the previous sections we have noted the various 
provisions adopted to provide for the printing and distribution 
of statutes in both languages. Attention should also be drawn 
to a number of subsequent statutes desiged to ensure similar 


aims. Thus, on August 30, 1851 the Parliammt of Canada passed 


An Act to repeal part of the Act therein mentioned, relative to 
the Printing and distribution of the Provincial Statutes, > which 


provided that private and local acts should thenceforth be printed 
and distributed in the same numbers and to the same functionaries 
as Public General Acts. The effect of this Statute was to ensure 
that private acts would be available in both languages. 

Section 8 of An Act respecting the Provincial Statutes 
provided for the distribution by the Queen's Printer of the text 


in both languages of all statutes to the following persons: 


SSR 
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a) 


" To the Members of the two Houses of 

the Legislature respectively, such num- 
bers of copies each, as may from time 

to time be directed by any joint Resolu- 
tion of the said House, or in default of 
such Resolution, in such numbers as shall 
be directed by any order of the Governor 
in Council, and to such Public Depart- 
ments, Administrative Bodies and Officers, 
throughout the Province, as may be speci- 
fied in any order to be for that purpose 
made from time to time by the Yovernor in 
Council;" 


Section 13 of the same Act made provision for the 
distribution of copies of private acts: 


" The party obtaining a private or 
personal Act shall furnish, at his own 
cost, one hundred and fifty printed 
copies of such Act to the Provincial 
Governor; but such copies need not be 
furnished in the French language if 
the Act relates only to Upper Canada." 


Section 47 of An Act respecting Commissioners’ 


1 provided that 


Courts for the summary trial of Small Causes 
each Commissioner appointed under the Act should receive a 


printed copy thereof in both languages. 


bomen tics 1861, c. 94, which repeated section 41 of the Act 


ri Vict. Ce 19. 
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An Act respecting Municipalities and Roads in Lower 


2. 
Canada made provision for bilingual distribution of its text: 


"The Governor may cause to be printed, in 

both languages, in such number and to be 
distributed in such manner as he shall deem 

most conducive to its publication in Lower 
Canada, this Act apart from the other Acts 

of the present Session, together with an index 
thereto or synopsis thereof, or both; and also 

a schedule of all Acts or parts of Acts making 
special provision for the erection of or relating 
to any Municipal Corporation in Lower Canada."2 


LOGIC et ls le Game endo Vict, , OC. 61, 
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1. OS Provision for translation of municipal by-laws in Lower 


Canada, 


Section 7 of An Act to amend the Municipal Act of Lower 


1 provided for the entry of the originals of muncipal by- 


Canada 
laws and translations thereof: 


' The entry at full length of any such By- 
law in the Register of the proceedings of 
the Council, in the language in which such 
Register is usually kept, shall be deemed 
tobe the sole original of such By-law; and 
the Secretary-Treasurer of the Municipality 
shall translate the same into English, or 
into French, as the case may require, and 
shall file in the office of the Council of 
the Municipality, to be there kept as a 
record, a fair copy of such his transla- 
tion, with a written certificate at foot 
thereof, signed by him,..." 


It was evidently assumed that municipal by-laws 
would be passed in one of the two official languages. But 
in all cases provision was made for a translation. 

Section 8 of the same Act provided that every 


by-law should be published and promulgated in the manner pres- 


cribed by the Lower Canada Municipal Act? 


and promulgation of Municipal By-Laws. Sectiom10 and 11 of 


for the publication 
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this Act stated: 


"10, Every municipal council shall publish 
each by-law made by it, by causing to be 
posted in the manner hereinbefore prescribed 
within fifteen days from the passing of such 
by-law a public notice certified by the 
Secretary~Treasurer, mentioning the date 

and object of such By-law, and the place 
where communication thereof may be had: 


In parishes, the council shall also 
publish all by-laws, by causing them to 
be read in the English and French languages, 
unless the use of either of the said languages 
be dispensed with, and then in that one of 
the said languages which should be used, at 
the door of the church of the parish to 
which they relate, immediately after di- 
vine service in the forenoon, if such 
service be celebrated, on each of the two 
Sundays next after the passing of such by- 
laws; 


And every such council may also cause 
all, or any, of such by-laws to be published 
in any newspaper printed in the district, or 
in any adjoining district. Ibid, s. 10. 


11. The Governor may, by order in council, 
declare that the publication to be made under 
this Act of any notice, by-law or resolution, 
shall be made in one language only, in any 
municipality the council whereof have shewn 
that such publication may be so made without 
detriment to any of the inhabitants thereof; 
The Provincial Secretary shall cause a copy 
of every such order in council to be inserted 
in The Canada Gazette, and from the date of 
such insertion the publication of all such 
notices, by-laws and resolutions may be legally 
made in the municipality referred to in 
such order in council in the language only 
which is thereby prescribed. 23 V. c.61." 


P57. 


1.109 Unilingual publication of statutes in Upper Canada. 


The general rule was that statutes relating to Upper 
Canada should be published in English only, but translations 
were allowed at the discretion of the Govemor. This was 
in effect a continuation of the practice which had existed 
from the time of the creation of the Province of Upper Canada; 
though on June 3, 1793 the Legislature of Upper Canada had 
passed a resolution which apparently required that all Acts be 
translated into the French languagel, Section 17 of An Act 
respecting the Consolidated Statutes for Upper Canada“provided 
as follows: 

"17. It shall not be necessary that the 

said Consolidated Statutes for Upper 

Canada be translated into French, but 

the Governor may, in his discretion, 

cause a translation to be made and 

printed at any time thereafter." 

The undersigned inquired from the Ontario Depart- 
ment of Public Records and Archives whether any French 
versions of the Statutes of Upper Canada were ever printed. 


On November 1, 1965 Mr. D. F. McOuat, Archivist of Ontario, 


replied as follows: 
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" In reply I should state that we have never 
seen official copies of the Statutes or Pro- 
ceedings of the Legislative Assembly of Upper 
Canada printed in the French language. I have 
noted your reference to a resolution passed 
by the Legislative Assembly on 3 June 1793 — 
but I have been unable to find what action 
was taken subsequently, Presumably, before 
any expenditure was authorized, the project 
would have to be approved by the Legislative 
Council and the Lieutenant-Governor. 


I gather that lieutenant-governors' special 
proclamations were, under certain circumstan- 
ces, sometimes printed in French. For example, 


Tremaine's Bibliography of Canadian Imprints 


1751-1800 lists, on page 438, a broadsheet 
proclamation in French by Simcoe regarding the 
sale of liquor to the Indians. This would be 
logical no doubt in reference to traders 
operating out of the Detroit area." 
1.110 ' « Codification of the civil laws of Lower Canada. 
et Ee Civil iaws of Lower Canada. 
On June 10, 1857 the Parliament of Canada, acting 
in accordance with the recommendation contained in the Second 
Progress Report of the Commissioners for the Revision of 1845, 
passed An Act to provide for the Codification of the Laws of 


Lower Canada relative to Civil Matters and Procedure, | The 
ee at eve to vivil Matters and Procedure. 


Preamble to this Act indicated that a primary purpose of the 
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Codification was to make available the private law of Lower 
Canada to both segments of the population in the language in 
which each could understand it: 


"WHEREAS the Laws of Lower Canada in Civil 
Matters, are mainly those which at the time 

of the cession of the country to the British 
Crown, were in force in that part of France 
then governed by the Custom of Paris, modified 
by Provincial Statutes, or by the introduction 
of portions of the Law of England in peculiar 
cases; and it therefore happens, that the 
great body of the Laws in that division of 

the Province, exist only in a language which 
is not the mother tongue of the inhabitants 
thereof of British origin, while other portions 
are not to be found in the mdher tongue of 
those of French origin; And whereas the Laws 
and Customs in force in France at the period 
above mentioned, have there been altered and 
reduced to one general Code, so that the old 
laws still in force in Lower Canada are no 
longer re-printed or commented upon in France, 
and it is becoming more and more difficult to 
obtain copies of them, or of the commentaries 
upon them; And whereas the reasons aforesaid, 
and the great advantages which have resulted 
from Codification, as well in France as in the 
State of Louisiana, and other places, render 
it manifestly expedient to provide for the 
Codification of the Civil Laws of Lower 
Canada: Therefore, Her Majesty, by and with 
the advice and consent of the Legislative 
Council and Assembly of Canada, enacts as 
follows:" 


Article 1 of the Act provided for the personnel of the commission 


for the Codification: 
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" The Governor is hereby authorized to appoint 
three fit and proper persons, Barristers of 
Lower Canada, to be Commissioners for Codifying 
the Laws of that division of the Province in 
Civil Matters, and two fit and proper persons, 
being also such Barristers, to be Secretaries 
to the Commission, one of whom shall be a 
person whose mother tongue is English but who 
is well versed in the French language, and 

the other a person whose mother tongue is 
French but who is well versed in the English 
language." 


Article XV of the Act required that the Codes should 
be printed in both languages, and the two texts should stand 
side by side: 

'' The said Codes and Reports of the Com- 

missioners, shall be framed and made in 

the French and English languages, and 

the two texts, when printed, shall stand 

side by side." 

Thus was inaugurated the practice of printing the laws of Que- 
bec with English and French versions on opposite sides of 

the page - a practice which continues to this dayeecerior to 
that time the English and French versions of the laws had been 
in separate volumes. 

Although the statute was passed in June, 1857, it 
was not acted upon for more than a year and a half. Commis- 


Sioners were appointed in 1859. They drafted eight reports in 


all on the Civil Code and terminated their work on November 
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25, 1864. On January 31, 1865 a Bill was introduced to adopt 
the new Code and on March 8, 1865, it was adopted. Under the 
provisions of the Act, the Governor issued a Proclamation fixing 
August 1, 1866 as the date on which the Civil Code should come 
into force. 

McCord, one of the Secretaries to the Commissioners, 
concluded his preface to the first edition of the Code by 
writing, 

"The English speaking residents of lower 

Canada may now enjoy the satisfaction of 

at last possessing in their own language 

the laws by which they are governed, and 

the Province of Quebec will bring with 

her into confederation a system of laws 

of which she may be justly proud, a system 

mainly founded on the steadfast, time-~ 

honored and equitable principles of the 

civil law, and which not only merits ad- 


miration and respect, but presents a 
worthy model for legislation elsewhere."1! 


ee ae Bilingualism in the administration of justice. 

Under the Act of Union the organization of the courts 
increased in complexity, and there were further legislative pro- 
visions for bilingualism in the courts of Lower Canada. Al1l1 
laws concerning the administration of justice which existed in 
each province at the time of Union, remained in force. Thus, 
while the French language lost its status in the Legislature, 


lcivil Code of Quebec, 1866, Preface. 
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it retained it in the courts. In Section XII of An Act to 


nistration of 


provide for the more easy and expeditious admi istration o 


Justice in Civil Causes...in Lower Canada! , it was provided that 
summonses should be served in the same manner as those issuing 
out of Superior Courts of Civil Jurisdiction in Lower Canada. 
The significance of the phrase "in the same manner" is that 
summonses could thus be served in either language according 
to the law of the land, notwithstanding the repeal in 1801 
of the Ordinance of 1785 which had required that summonses be 
served in the language of the Defendant. The decision of 
Mr. Justice Reid of the Court of King's Bench in the case 
of R. v. Talon bears out the latter contention, 2 

In 1843 the Parliament of Canada passed an act? 
which provided expressly that all writs of processes out 
of any Court of Queen's Bench should be in both the English 
and French languages. This made for a stricter bilingualism 


than before, seeing that in the past the parties had had the 
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option of choosing either language. The same Act provided that 


notice to appear should be given twice in an English newspaper 


and twice in a French newspaper where personal service of the 


Defendant was not possible; 


LIV. 


" sein any suit or action to be brought 
against any person who shall have left 

his domicile in Lower Canada, or against 
any person who shall have had no domicile 
in Lower Canada, but shall have personal 

or real estate in thesame, it shall be 
lawful for the plaintiff, if no curator 

be appointed in the ordinary course of 

law to represent such person, to summon 

and implead such person, by a writ issued, 
in the usual way, out of the Court of 
Queen's Bench, or out of any of the Circuit 
Courts in and for the District or Circuit 
wherein such person may have had his domi- 
cile, or where such property may be situate; 
and that upon the return of the Sheriff or 
of the Bailiff to the writ, that the defen- 
dant cannot be found in the said District 
or Circuit, it shall be lawful for the 
Court to order that the defendant shall, 

by an advertisement, to be twice inserted 
in the English language in any Newspaper 
published in that language, and twice in 
the French language in any Newspaper pub- 
lished in that language, in lower Canada, 
be notified to appear and answer such suit 
or action, within two months after the last 
insertion of such advertisement; and that 
upon neglect of the defendant, to appear and 
answer to such suit or action within the 
period aforesaid, it shall be lawful for 
the plaintiff to proceed to trjal and judg-= 
ment as in a case by default.” 
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In 1843, it was provided tha all writs and processes 
issued out of the Court of Appeals should be in both languages. + 

On June 9, 1846, the various provisions which made it 
compulsory to issue writs and processes from the Court of Queen's 
Bench and the Court of Appeals in both languages were abrogated 
and the general rule was laid down that all writs and processes 
emanating from any court in Lower Canada should be in either 
language at the option of the parties’. This is still the rule 
today in Quebec as recognized by Article 118 of the Code of 
Civil Procedure. This enables the parties to plead in either 
language and to reply to each other's pleadings in the language 
of their choice. Parties can even switch from one language 
to another in the midst of a case. This is also the rule 
embodied in Section 133 of theB.N.A. Act insofar as federal and 
Quebec courts are concerned. 

In 1849 the right of parties to resort to either 
French or English in all writs and processes in the Court of 


Appeal was reaffirmed by statute?. The same right to use 


Lan Act for the establishment of a better Court of Appeals in 
Lower) Canada, S.P.C.) 1843," 7) Vict., ¢.)18, s. X,) and, reference 


should also he had to An ek respecting Commissioners Court for 


the summary trial of Small Causes, S.P.C. 1843, 7 Vict., c.19, 
s.XI.- 


25. Peed. 1846ytetVict., cs,29, 6. I. 
35.P.C. 1849, ei Vicre.c. 37, s. I which was repeated as section 


28 of An iat respecting the Court of Queen! s Bench, C.S.L.C.1861, 
ret ite 
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French or English in the Superior Court and in the Circuit 

Court was similarly reaffirmed in another statute of 18491, 
Provision was again made for summoning absent defendants by 
newspapers in both languages“. Further protection of bilingualism 
in the administration of justice was found in the requirement 

that all prospective bailiffs of tlhe Superior Court be able 


to write either French or English?, 


In An Act to incorporate The Bar of Lower Canada,* 


it was stipulated that no-one could be admitted to the Bar of 
Lower Canada without knowing either English or French. 
Parliament also provided for official translators 


in the courts of justice>. In 1855 it was provided that from then on all 
bailiffs should be able to write either French or English. 


Lebie Mixed juries: racial difficulties.- 


The position of mixed juries was clarified in Lower 
Canada during this period. In 1847, the right of aliens to 


participate in juries de medietate linguae was affirmed. ' 


ls.P.C. 1849, 12 Vict., c. 38, ss. 19 and 51, repeated in C.S.L.C. 
PEG eC 5-6 Sia 

2id., Ss. 94. 
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Two years later a statute set out detailed provisions for mied 
jury eetars in civil as well as in criminal cases in the Districts 
of Quebec and Montreal-. This Act was important because, while 
the right to a mixed jury had existed since 1787, it had been 
subverted by abuses in the selection procedures. Lord Durham 
reported that "the most serious mischief in the administration 

of criminal justice, arises from the entire perversion of the 


institution of juries, by the political and national prejudices 


2 He described the ill-effects of these abuses? 


of the people." 
" For a long time the composition of both 
grand and petit juries was settled by the 
Governor, and they were at first taken 
from the cities, which were the chefs 
lieux of the district. Complaints were 
made that this gave an undue preponderance 
to the British in those cities; though, from 
the proportions of the population, Tus 
not very obvious how they could thereby 
obtain more than an equal share. In con- 
sequence, however, of these complaints, an 
order was issued under the government of 
Sir James Kempt, directing the sheriffs to 
take the juries not only from the cities, 
but from the adjacent country, for fifteen 
leagues in every direction. An Act was 
subsequently passed, commonly called vp cabs 
Viger's Jury Act,', extending these limits 
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2Lord Durham's Report on the affairs of British North America, 
op. Cit. Paigh2os 
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to those of the district. The principle 

of taking the jury from the whole district, 
to which the jurisdiction of the court 
extended, is undoubtedly in conformity with 
the principles of English law; and Mr. 
Viger's Act, adopting the other regulations 
of the English jury law, provided a fair 
selection of juries. But if we consider 
the hostility and proportions of the two 
races, the practical effect of this law 
was to give the French an entire prepon- 
derance in the juries. This Act was one 
of the temporary Acts of the Assembly, 

and, having expired in 1863, the Legisla- 
tive Council refused to renew it. Since 
that period, there has been no jury law 
whatever. The composition of the juries 
has been altogether in the hands of the 
Government: Private instructions, however, 
have been given to the sheriff to act in 
conformity with Str James Kempt's ordinan- 
ce, but though he has always done so, the 
public have had no security for any fair- 
ness in the selection of the juries. 

There was no visible check on the sheriff; 
the public knew that he could pack a jury 
wherever he pleased, and supposed, as a 
matter of course, that an officer, holding 
a lucrative appointment at the pleasure 

of Government, would be ready to carry into 
effect those unfair designs which they 
were always ready to attribute to the 
Government. o« 


The French complain that the institution 
of both grand and petit juries have been 
repeatedly tampered with against them. 
They complain that when it has suited the 
interests of the Government to protect 
persons guilty of gross offences against 
the French party, they have attained their 
end by packing the grand jury...The French 
Canadians further complain that the fa- 
vourable decision of a grand jury was of 
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no avail to those who had fallen under 
the displeasure of the Government. 

There are several instances in the recent 
history of Lower Canada, in which an 
attorney-general, being dissatisfied 
with the conduct of the grand jury in 
ignoring a bill, either repeatedly pre- 
ferred indictments for the same offence, 
until he obtained a grand jury which 
would find them, or filed ex-officio 
informations. 


Nor are the complaints of the English 
population of a less serious nature. They 
assert, unhappily on too indisputable 
grounds, that the Canadian grand and petit 
juries have invariably used their power to 
insure impunity to such of their countrymen 
as had been guilty of political offences.) 


The need was therefore very great for a regulated system of jury 


selection. 


The new Act attempted to do this. It provided for 


a strict equality between English and French jurors in the 


Quebec and Montreal District: 


" That of the Grand Jurors and Petit Jurors, 
hereafter to be summoned to serve before 
any Court holding criminal jurisdiction 

at the Cities of Quebec and Montreal, one- 
half shall be composed of persons speaking 
the English language, and the other half 

of persons speaking the French Language, to 
be selected by the Sheriff from the list of 
Grand Jurors and Petit Jurors in the order 
in which the names of each class, respectively, 
are inscribed therein.''2 
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Mixed juries were to be the exception rather than the rule: 


" unless the prosecuting officer, and 


the party prosecuted consent that the 

trial Jury be composed exclusively of 
persons peaking the English language or 

of persons speaking the French language, 

or unless the party prosecuted demand, 

in the manner and at the time hereinafter 
provided, a jury composed, for the one- 
half, at least, of persons skilled in the 
language of his defence, (if such language 
be either the English or the French language, ) 
the said jury shall be composed of the first 
twelve persons, who, being called from the 
General Panel shall appear, and shall not be 
lawfully challenged."L 


The procedure of remedying the defect in a panel of jurors skilled 


in the language of the defence by means of a tales was discontinued 


and jurors skilled in the language of the defence were to be 


selected only from the general panel: 


" That whenever any prosecuted party, upon 
being arraigned, demands a Jury composed for 
the one-half at least, of persons skilled 
in the language of his defence, if such 
language be either English or French, he 
shall be tried by a Jury composed, for the 
one-half, at least of the persons whose 
names stand first in succession upon the 
General Panel, amlwho, on appearing, and 
not being lawfully challenged, are found 
in the judgment of the Court to be skilled 
in the language of the defence." 


1,, 3 (6). 
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In the absence of sufficient persons skilled in the language of 


the defence, the trial was to be postponed: 


regulated. 


" And whenever from the number of challenges, 
or from any other cause, there is, in any 
such case, a deficiency of persons skilled 
in the language of the defence, the Court 
shall fix another day for the trial of such 
case, and the Sheriff shall supply the de- 
ficiency by summoning, for the day so fixed, 
such additional number of jurors skilled 

in the language of the defence as the Court 
may order, and as shall be found inscribed 
next in succession on the list of Petit 
Jurors."1 


The right to a mixed jury in civil cases was also 


This right was not confined to the districts of 


Quebec and Montreal, as it apparently was in criminal cases. 


On the other hand, the number of challenges was limited, al- 


though there was no such restriction in criminal cases: 


1s, 3 (9). 


" upon the unopposed demand of any party 

to any civil suit or action in which a 
trial by Jury may now be legally had, it 
shall be lawful for the Court or any two 
Judges thereof, to order that the Jurors 

to be summoned to try the issue or issues 
in such suit or action, shall be composed 
exclusively of persons speaking the English 
language or of persons speaking the French 
language, and if any such demand be opposed 
by any other party to any such suit or 
action, the said Court or Judges shall 
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order that the Jurors to be summoned for such 
trial shall be composed in equal numbers of 
persons speaking the English language and 

of persons speaking the French language; and 
when a Jury de medietate linguae shall have 
been so ordered to be summoned, it shall 

not be lawful for either of the parties 

to strike from the list of Jurors prepared 
by the Prothonotary or Clerk, in any such 
case, the names of more than six persons 
speaking the English language and of six 
persons speaking the French language."1 


These provisions were repeated unchanged in An Act 


respecting the selecting and summoning of Jurors2, 


LAS RR The Canada Jury Act.- 
In 1864, the Provincial Parliament passed An Act res- 


3 
pecting Jurors and Juries. This Act, also known by its short 
title of The Canada Jury Act, provided the general rule that 


in the Quebec and Montreal Districts, half the jurors summoned 
were to be of each language, adding that this could be extended 
to other districts upon the application of the Grand Jurors 


The linguistic qualification of all prospective jurors was to 


be noted opposite their name>, The right of an accused to demand 


that the jury be composed of at least one-half of persons speaking 


his own language was recognized®, In murder cases the accused 


a 


ae Ed Gr Yrs ; 

2656 ‘Li Cu S6lynopusrs 

Beer .Gu 1864, 27-28 Victs, co 41. 
46: 5 (4). 

9s. 5 (5). 

65, 7 (2) 
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could demand that the jury be composed entirely of persons speaking 


his own Language!, The Act also contained detailed provision for 


making up deficiencies in the required number of French or English 
jurors2. Section 7 (8) limited for the first time the number of 
challenges allowed in criminal cases: 


" No person arraigned and about to be 
tried for any felony shall be permitted 
peremptorily to challenge more than 
twenty of the Jurors, appearing when 
called in Court to serve as Jurors 

upon such trial; and no challenge on 
behalf of the Crown shall be finally 
maintained by the Court except for cause, 
unless there remains a sufficient number 
of qualified Jurors in attendance on the 
Court, without the persons challenged, 
after the right of challenge on behalf 
of the party prosecuted has been 
exhausted ;" 


The importance of the foregoing provisions conferring 
the right to a mixed jury in criminal cases lies in the fact 
‘that they form, even today, the basis in Quebec of the right to 
a mixed jury. Indeed, section 535 of the Criminal Code of 
Canada does not confer directly to persons accused in Quebec 
a right to demand a mixed jury. This right is derived from the 


Canada Jury Act of 1864, which was carried into the law of 


1s, 7 (3), 
soemieta)) to 8. 7 C7). 
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Quebec by the terms of Section 129 of the B.N.A. Act!, After 
passage of the B.N.A. Act, the right to a mixed jury in Quebec 
could only be abrogated by the Parliament of Canada because it 
is a matter falling within criminal procedure, a subject as- 
Signed to the exclusive jurisdiction of Parliament by the 
terms of Section 91 (27) of the B.N.A. Act2. 

Section 9 of the Canada Jury Act of 1864 established 
conditions for the right to a method of choosing mixed juries 
in civil cases: 


" If the parties to such suit be of 
different origins, and if any of them 
demand a jury de medietate linguae, the 
Court or Judge shall order that the 
jurors, summoned for such trial, shall be 


1y99, Except as otherwise provided by this Act, all Laws in 
force in Canada, Nova Scotia, or New Brunswick at the Union, and 
all Courts of Civil and Criminal Jurisdiction, and all legal Com- 
missions, Powers, and Authonities, and all Officers, Judicial 
Administrative, and Ministerial, existing therein at the Union, 
shall continue in Ontario, Quebec, Nova Scotia, and New Brunswick 
respectively, as if the Union had not been made; subject neverthe= 
less (except with respect to such as are enacted by or exist under 
Acts of the Parliament of Great Britain or of the Parliament of 
the United Kingdom of Great Britain and Ireland,) to be repealed, 
abolished, or altered by the Parliament of Canada, or by the 
Legislature of the respective Province, according to the Autho- 
rity of the Parliament or of that Legislature under this Act." 
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composed in equal numbers of persons speaking 
the English language and of persons speaking 
the French language;"1 


The conditions for the selection of a unilingual jury 


were Laid down as follows: 


" If the parties to my cause be all either 
of French or of English origin, or if, being 
of different origins, the demand of any of 
them to that effect be unopposed, the Court 
or any Judge thereof may order that the jurors 
to be summoned to try any issue in such suit, 
shall be composed exclusively of persons 
speaking the English language, or of persons 
speaking the French language, according to 
the language of the parties, or according 

to the demand, as the case may be;" 


The number of challenges to a mixed jury were limited 


to 6 per party: 


" On the striking of a Jury de medietate 
linguae or of a Jury composed under the 
order of a Court or Judge, in part of tra- 
ders and in part of non-traders, neither 

of the parties chall strike from the panel 
the names of more than six persons speaking 
the same language, when the difference in 
qualification is in language; or of more 
than six persons therein designated as mer- 
chants or traders, and of six persons not 
therein designated as such, when the dif- 
ference in qualification is in the nature 
of the Jurors' occupation;"3 


1s, 9 (7). 
25, 9 (8). 
3s. 9 (10). 
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These provisions of the Canada Jury Act, regarding 
mixed juries in civil cases have been carried (with modifications) 
into articles 436 and 436a of the present Quebec Code of Civil 


Procedure. + 


124. Requirement that odffficial notices be bilingual in 
Lower Canada. 


This period witnessed an increase in the number of 
legislative provisions regarding bilingual notices and advertise- 
ments from courts and judicial officers. Most of such communica- 
tions advertised unclaimed goods, or protected creditors’ rights. 
There was also a proliferation of bilingual notices required from 
public commissioners and corporations, as well as private indi- 
viduals and corporations. Virtually all of these sought to 
protect property rights. Notices of election to the Legislative 
Assembly of Canada were also required by law to be in both 


2 
languages. 
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E - CONFEDERATION 


L AES! ge Quebec Resolutions. - 
Section 46 of the Quebec Resolutions of 1864(repeated 


identically in Resolution 45 of the London Resolutions of 1866) 


provided as follows for the protection of the French language: 

“ Both the English and French Languages may 

be employed in the General Parliament and in 

the proceedings, and in the Local Legislature 

of Lower Canada, and also in the Federal Courts 

and in the Courts of Lower Canada."1 

The Resolution had been proposed on October 26, 1864 by 
Alexander T. Galt and adopted unanimously. Two factors must be borne 
in mind in a consideration of this Resolution. Firstly, only 3 out 
of the 30 delegates at the Quebec Conference were French-Canadians. 
Secondly, the Resolution was permissive and not mandatory in its 
expression. It did not impose any obligation to use the French 
language in the Federal Parliament or courts; similarly, it was not 


obligatory that English be used in the Lower Canadian Legislature 


or Courts. 


1716 Parliamentary debate on Quebec Resolution 46 .- 


The Resolution was debated in the third session of the 


LE ES EC CA AA SN I SESS pence 


yl. Ollivier, M. op.cit., p.46; see p. 57 for London Resolution No. 45. 
For Quebec resolution 46 see also: Journal of the Legislative Assembly 
of Canada, 1865, in Documents illustrative of the Canadian Constitution, 
ed. by W. Houston, Toronto, 1891, pp. 202-209 and Minutes of the Procee- 
dings in Conference of the Delegates from the Provinces of British North 
America, October 1864, Conference Chamber, Parliament House, Quebec, 
Wednesday, October 26, 1864, in Confederation by Joseph Pope, Toronto, 
1895, pp. 1-38. 
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eighth Provincial Parliament of Canada, and a perusal of the 
speeches indicates how the language guarantee came to be more 
stringent in its ultimate expression in s. 133 of the B.N.A.Act 
than it had been in the Resolution. On Wednesday, March 8, 1865, 
Félix Geoffrion (Verchéres) made the following observations on 
Resolution 46e: 


"A close examination of this resolution shows 
at once that it does not declare that the 
French language is to be on the same footing 

as the English language in the Federal and 
Local Legislatures; in place of the word 
"shall' which ought to have been inserted 

in the resolution, the word used is 'may', 

so that if the British majority decide that 

the votes and proceedings and Bills of the 
House shall be printed only in English, 

nothing can prevent the enactment taking effect. 
Of course we shall be allowed to use the French 
language in debate, but on no other hand, it is 
evident that the majority may, whenever they 
choose, enact that the bills and proceedings 

of the House shall not be printed in French, 
and consequently the clause affords no 

security whatever ta us French-Canadians."! 


" The Lower Canada members who have always sup- 
ported the Ministry ought to urge them to insert 
a clause in the resolution declaring that the 
French language shall be in the same footing 

as the English language; the guarantee afforded 
us by the resolutions as they now stand, amounts 
to nothing . . . we French-Canadian members 

are bound to see that the resolutions are not 


J Hy Parliamentary Debates on the Subject of the Confederation 


of the British North American Provinces, 3rd Session, 
8th Provincial Parliament of Canada.(Quebec, 1865) p. 779. 
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written in such a way as to be susceptible of 
the interpretations." 


° +) 


' I trust that the Lower Canada members will not 
shirk their duty, and that they will insist on 
the Government declaring, in their resolution, 
that all these things we hold so dear shall be 
protected from the attacks of our adversaries. 
Every danger of false interpretation ought to 

be removed from these resolutions. If, as it is 
stated, our language is to be fully protected 
under the new system, I do not see why. it - 

not so stated clearly in the Constitution." 


The Hon. Solicitor-General Hector Langevin (Dorchester) 


replied to Geoffrion in the following words: 
ae. I am quite sure the honourable member 
for Verchéres will be delighted to learn that it 
was perfectly well understood at the Conference 
at Quebec that the French laguage should not 
only be spoken in the Courts of Justice, in the 
Federal Parliament and in the Legislature of 
Lower Canada, but htat, precisely as is now the 
case, the votes and proceedings of the Legislature 
as well as all the Federal laws and those of the 
Legislature of Lower Canada, should be printed in 
both languages. And what is still more, under 
Confederation the French language will be spoken 
before the Federal tribunals, an advantage which 
we do not possess at present when we apply to the 
Court of Appeals of Great Britain. These are 
the principles upon which the new Constitution 
will be based, and I feel justified in going so 
far as to say that it was impossible to secure 
more effectively this essential privilege of 
our nationality, and at the same time our civil 
and religious institutions." 
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bs Parliamentary Debates on the Subject of the Confederation 


of the British North American Provinces. 3rd Session 


8th Provincial Parliament of Canada. (Quebec,1865) p. 780. 
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Geoffrion could not be placated, however, and addressed 


the House in rebuttal: 


words: 


remarks: 


9 
° 


> e L cannot by myself, like the honourable 
member, see the splendid protection he vaunts 
so highly .. . It will always be optional 
with the British majority to avail themselves 
of the letter of the Constitution, and they may 
at any time say to us: ' You cannot have it, 

we oppose it, and the Constitution does not 
confer on you the rights you claim under it.' 


' We French-Canadian members, I repeat it, ought 
to insist that the word 'shall' be substituted 
for the word ‘may’ in the resolution relating 

to this matter, with reference to the publication 
of the proceedings of the Legislature. If this 
is not done, and if we do not take every possible 
precaution, sooner or later the English speaking 
majority in the Federal Legislature will unite 
against us on this point, and enact that the law 
shall be printed in the English language only." 1 


Geoffrion concluded his address with the following 


'' If we vote these resolutions as they are, we 
shall vote without knowing exactly the nature 
of the guarantees they afford us." 2 


E. Rémillard entered the debate and made the following 


"Mention is also made of the use of the French 
language; it is said that it cannot be used in 

the Federal Parliament. But, for my part, I am 

of the opinion that if the scheme is adopted, 

the French language will be more used and will be 
held in higher estimation in the Federal Parliament, 


i hee Parliamentary Debates on the Subject of the Confederation 


of the British North American Provinces, 3rd Session, 
8th Provincial Parliament of Canada. (Quebec, 1865) p. 782. 
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than it has been in this Legislature for some 

years. It is feared that the laws, the documents 

and the Proceedings of the Federal Parliament are not 
to be printed in the French language."1 


He then continued: 
yp - « 1£ the use of the French language can be 
excluded, so also may the use of English language 

be excluded, for both are on an equal footing. 
Because it is not stated that the law and proceedings 
of the Federal Parliament shall be printed in the 
French language, the conclusion is drawn that they 
will be so in English; but the same might be said 

of the English language, as it is not stated that 
they will be printed in that language. .. . in 

that case the member for Lower Canada might b 
compelled to speak French; but are the Upper Canadian 
members also to be forced to speak that language, 
they who do not understand a word of it?" 


With reference to Geoffrion's demand that the word 
"shall" replace the word "may" in its application to the right to 
use the French language, Mr. Rémillard stated that: 


"It is said that in the resolution the 
guarantees which we seek to have for our 
language, our laws and our institutions are 
not clearly enough expressed, and that the 
Imperial Government might, consequently, con- 
fer upon us something other than that for 
which we ask. But could not the Imperial 
Government impose Confederation upon us as it 
did the Union? And as it does not do so, we 
ought not to believe that it will impose upon 
us conditions which are opposed to our interests." 3 


Friday, March 10, 1865 was the final day of debate on 
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of the British North American Provinces, 3rd Session, 
8th Provincial Parliament of Canada. (Quebec, 1865) p. 786. 


22 id., p. 786. 
cy id., p. 787. 
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Resolution 46e. The Hon. F. Evanturel (Quebec County) requested 
the Attorney-General West, Mr. John A. MacDonald to explain the 
Resolution and specifically whether it was to be interpreted as 
placing the two languages on an equal footing in the Federal 
Parliament. Mr. MacDonald replied as follows: 


" I may state that the meaning of one of the 
resolutions adopted by the Conference is this, 
that the rights of the French-Canadian members 
as to the status of their language in the 
Federal Legislature shall be precisely the 

same as they now are in the present Legislature 
of Canada in every respect." 


However, Mr. Antoine-Aimé Dorion was not satisfied with 
this explanation and said, 


" The Hon. Attorney-General West stated that 

the intentions of the delegates at the Quebec 
Conference was to give the same guarantees 

for the use of the French language in the 

Federal Legislature, as now existed under the 
present union. I conceive, sir, that this is 

no guarantee whatsoever, for in the Union Act 

it was provided that the English language 

alone should be used in Parliament, and the 

French language was entirely prohibited; but 

the provision was subsequently repealed by the 

lith and 12th Victoria, and the matter left to 

the discretion of the Legislature - so that if, 
tomoorow, the Legislature chose to vote that no 
other but the English language should be used 

in out proceedings, it might do so, and there-~ 

by forbid the use of the French language. 

There is, therefore, no guarantee for the con- 
tinuance of the use of the language of the majority 
of the people of Lower Canada, but the will and the 


La Parliamentary Debates on the Subject of the Confederation 


of the British North American Provinces , 3rd Session, 
8th Provincial Parliament of Canada.(Quebec, 1865) p. 944. 
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forebearance of the majority. And as the 
number of French members in the General 
Legislature, under the proposed Confederation, 
will be proportionately much smaller than 

it is in the present Legislature, this ought 

to make honourable members consider what little 
chance there is for the continued use of their 
language in the Federal Legislature." 


MacDonald's rebuttal was highly significant, in that 


it indicates that the French language guarantee was to be rendered 
fundamental to Confederation by_ its incorporation in an Imperial 


Act: 


"I desire to say that I agree with my honour- 
able friend that as it stands just now the 
majority governs; but in order to cure this, 
it was agreed at the Conference to embody the 
provisions in the Imperial Act. This was 
proposed by the Canadian Government, for fear 
an accident might arise subsequently, and it 
was assented to by the deputation from each 
provision that the use of the French language 
should form one of the principles upon which the 
Confederation should be established and that 
its use, as at present, should be guaranteed 
by the Imperial Act."2 


MacDonald's interpretation was seconded by the Hon. 
Attorney-General East, Mr. G.E.Cartier who stated: 


'' The members of the Conference were desirous 
that it should not be in the power of that 
(French majority in Lower Canada) majority to 
decree the abolition of the use of the English 
language in the Local Legislature of Lower 
Canada , any more than it will be in the power 
ESA th ABE on SAT NE NE 
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of the Federal Legislature to do so with 
respect to the French language. I will also 
add that the use of both languages will be 
secured in the Imperial Act to be based on 
their resolution." 


But Dorion still clung tenaciously to his original 


position, and replied to Cartier by stating: 


" I am very glad to hear this statement; but I 
fail to see anything in the resolutions them- 
selves which give such an assurance, .. . But 

it is not simply for the use of the French language 
in the Legislature that protection is needed - 

that is not of so great importance as is the 
publication of the laws and proceedings of Parliament. 
The speeches delivered in this House are only 
addressed to a few, but the laws and proceedings 

of the House are addressed to the whole people, 

a million or nearly a million of whom speak the 
French language." 2 


The last member to participate in the debate was the 


Hon. Charles B.De Niverville, (Three Rivers) whose words in part 


were as follows: 


— eee 
Ly 


"As a French-Canadian, it is my business to 
speak of what concerns us most dearly: our 
relition, our language, our institutions and our 
laws. Well then, with respect to our language , 

I ask whether there is the least danger of our 
losing it in theConfederation? Far from being 

in danger, I believe it will be more in vogue 
under the new régime, as it can be spoken and 
made use of not only in the Federal Parliament 
and local legislatures, but also in the supreme 
courts which will be hereafter instituted in the 
country. I say that when that time comes - 
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that is to say, unless the Confederation is 
established, we shall have a fuller use of 
our language." 


ia tig Section 133 of the British North America Act. 


Quebec Resolution No. 46 ultimately became section 133 
of the British North America Act, but only after being modified 
in a sense favourable to those French-speaking members of the 
Provincial Parliament who had expressed their opposition to the 
original draft. The British North America Bill went through five 
stages before it finally became law. At the fourth stage of drafting 
the 46th Resolution became the 127th, and the word "shall" replaced 
the word "may" in the paragraph relative to the journals of the 


i, 


Federal Parliament and the Quebec Legislature 


The final expression of the language 


guarantees in section 133 of the British North America Act, 1867 


was: 


" Either the English or the French Language 

may be used by any Person in the Debates of 

the House of the Parliament of Canada and 

of the Houses of the Legislatures of Quebec; and 
both those Languages shall be used in the 
respective Records and Journals of those 

Houses; and either of those Languages may be 


LA Parliamentary Debates on the Subject of the Confederation 


of the British North American Provinces, 3rd Session, 


8th Provincial Parliament of Canada. (Quebec, 1865) p. 950. 


ae 1867, 30-31 Vict., c.3. 
oF cf. Pope, op. cit., pp. 98-131 for versions of all 5 drafts. 
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used by any Person or in any Pleading or Process 
in or issuing from any Court of Canada established 
under this Act, and in or from all or any of the 
Courts of Quebec. 


The Acts of the Parliament of Canada and of the 
Legislature of Quebec shall be printed and published 
in both those Languages." 


Thus French received definitive recogition in the 
fundamental law of Canada as an official language. Prior to that 
its status had rested only on usage, or at best on the rules of the 
Lower Canadian House, and subsequently of the United Parliament 
after 1848. The latter rules, of course,failed to provide an 
inflexible guarantee, for they were always subject to change 
according to the whim of the majority. As Sir Thomas Chapais 


pointed out, 
" Depuis la conquéte, c'est la premiére fois 

que notre langue recoit une telle sanction 

constitutionelle. En 1763, le traité de 

Versailles reste muet sur ce point, pourtant 

si grave. En 1774, l'acte de Québec le laisse 

également dans l'ombre. En 1791, la constitution 

dont William Pitt est le promoteur ne contient 

rien au sujet de la langue. Et si un modus 

vivendi plutét satisfaisant s'établit a4 la 

suite du grand débat de 1793, ce n'est pas 1a 

une reconnaissance des droits légaux du francois. 

En 1840 , sombre année, notre idiome est formelle- 

ment proscrit par la constitution qu'on nous 

impose. Sans doute en 1848, cet article odieux 

est révoqué par le parlement britannique et notre 

législature recouvre sur ce point sa liberté 

d'action. Mais ce n'est pas encore la promulgation 

d'un droit constitutionnel. Tandis qu'en 1864 et 

en 1867 la langue frangaise est proclamée langue 
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officielle, et obligatoire pour la publication 

des procés-verbaux, des journaux parlementaires, 

des documents et des actes législatirs. C'était, 

sans contredit, une grande victoire nationale." l 
1.118 Effect of section 133 of the B.N.A.Act.- 

The effect of section 133 of the British North 
America Act was to make the French language official throughout 
the Dominion. This section, in fact, gave a protection, albeit 
restricted, to two linguistic minorities - the French in 
Canada, and theEnglish in Quebec. The French language was 
guaranteed in the Federal Parliament and Courts, while the 
language of the English minority was protected in the courts and 
Legislature of Quebec. All laws of the Parliament of Canada 
and of the Quebec Legislature are passed in English and French. 
This, of course, renders either text official and of equal 
value. Moreover, both the Dominion and Quebec statutes are 
printed in both languages. The Province of Quebec even prints 
both texts in the same volume on opposite sides of the page. 
This, of course, allows for a first hand comparison of both 
texts, something not at present possible in the case of the 
federal statutes. In both Quebec and Federal courts testimony 
was offered and judgments rendered in either language. But, as 


will be shown, the real scope of s. 133 is very limited 


ly Chapais; op.cit., vol. 8, p. 161. 
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and does not guarantee the full equality of French and 
English. 
1.119 Entrenchment of language rights.- 

No amending provision had been included in the British 
North America Act, 1867. Until 1949, the Constitution of Canada 
could be amended only by an Act of the Parliament of the United 
Kingdom. Section 2 of the 1931 Statute of Westminster! had provided 


for the repeal of the Colonial Laws Validity Act2 , thereby allowing 


the Parliament of Canada to enact legislation repugnant to the 
provisions of any existing or future Act of Parliament of the 
United Kingdom. However, by the terms of s. 7(1),the repeal of 

the Statute of Westminster , amendment or alteration of the B.N.A. 
Acts , 1867 to 1930, was excepted from the expanded legislative 
power conferred on the Dominion. On December 16, 1949, upon a joint 
address by the Senate and House of Commons of Canada, the United 
Kingdom Parliament enacted the British North America (No. 2) Act3 
giving the Parliament of Canada the power to amend the Constitution 
of Canada, including the British North America Acts. However, 
certain matters were regarded as too fundamental to be left open 

to unilateral amendment by the Parliament of Canada. Among them 


was the use of the English or the French language, and obviously s.133. 
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Thus existing language rights were protected from future 
abrogation by the Parliament of Canada. But the terms of the 
Act also prevent Parliament from extending language rights. 
Only the United Kingdom Parliament can do so . There can be 
no doubt then that French and English language rights are 
protected from amendment by the Federal Parliament. But is 
s. 133 safe from amendment by the Quebec Legislature? 

This interesting question will be considered in the next 


chapter .1 
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THE WEST AND THE NORTHWEST TERRTTORTES 
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A - THE WEST BEFORE CONFEDERATION 


1.120 Summary of the constitutional history of the West.- 


There were four stages in the constitutional development 
of the Prairie Provinces. What is now Western Canada was brought 
under British rule by the Royal Charter of 1670 which incorporated 
the Hudson's Bay Company. The Hudson's Bay Charter is not only the 
first but also the most important official document relating to 
Western Canada. In 1868 and 1870 two Imperial Acts transferred 
the North Western Territory and Rupert's Land to the Dominion of 
Canada. The first of these statutes was An Act for enabling Her 


Majesty to accept Su 


and Rights of "The Governor and Company of Adventurers of England 
trading in to Hudson's Bay" and for admitting the same into the 


i 
Dominion of Canada, dated July 31, 1868. The second was an 


rrender upon Terms of the Lands, Privileges, 


Imperial Order-in-Council dated June 23, 1870, which effected 
the transfer of the forementioned Territory. On June 22, 1869, the 
new Canadian Parliament passed the first of a series of Dominion 


Acts relating to the Government of the wége This statute was 


entitled An Act for the temporary government of Rupert's Land 
and the North Western Territory when united with atte oe, 7 The 


last legislative enactments of fundamental significance to the 
Canadian West were the Alberta and Saskatchewan Acts of 1905 which 


created these Provinces and provided them with their constitutions. 
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E. H. Oliver has said of the four stages of legislative development 


of the Canadian West, 
" ,.e. the first handed the country over to 

a fur company and saved North Western America 

to the British Crown; the second transferred 

these Territories to Canada and rendered 

possible the transcontinental confederation 

of the provinces; the third defined for this 

section of the Dominion the conditions under 

which its social and economic development 

was fostered and its political consciousness 

begotten; the fourth marked the culmination of a 

remarkable constitutional evolution and the 

commencement, in provincial affairs at least, 

of complete self rule.’ 


Canadian 


1,121 Government of the 


Charter.=- 


West under the Hudson's Ba 


The Hudson's Bay Company's Charter, bearing the date of 
May 2nd, 1670, conferred on the 18 grantees, the sole right of trade 
and commerce on all the seas, straits, bays, rivers, lakes, creeks 
and sounds within Hudson's Straits. As a result of the charter 
the aforementioned territory became one of His Majesty's Plantations 
or Colonies in America and received the name Rupert's Land. The 
Company was given the right to appoint governors and other officers, 
to try civil and criminal cases and to employ an armed force for the 
protection of its trade and territory. The Charter stipulated that 


justice was to be administered according to the laws of England: 
"42. the Governor and his Council of 
the several and respective places where 
the said Company shall have plantations, 
forts, factories, colonies or places of 
trade within any the countries, lands or 
—_—______lerritories hereby granted, may have power 


1. in The Canadi 


Records, Ottawa, 191 


2° 


an Northwest, Its Early Development and Legislative 
joN Ei ieamy IE se 


= [Ve « 


me 


hes > 
tnemqolsysh evitaletuslt to seyete wot odt to bee astl tevilO .R Soe 
| i netbeans) edt to i 


| ov IsVvO ee 
solteak Modack Hua bev igs ba 0° its J 


boxrtetanett Sroose sad Lense ieee 
berebaex bee abensd oF 2 safosi0t oe pret 


stolvarehs Pnoangeealh aa ge nrg / 
etdt tot ben rhe 3: ane ent Fa py He i) rae ; 
tohay anotd tbmos, sgt sotsoee ae ~ 
Sramqole veb pag bos avg A ay at die = 
nacnavoljoanos Lesittiog ait bas berassot sew 7 rw 


s to aottentnivo sty hexrem Adrvot eat tnettoged "°” 
eds Dae ty, re oly oltuifivanos eldatvemes = . 
£ utvorg nt  dtemestemmo ~~ 4) 

~olsy tioe evolqmoo to 


teaet Jae at 


Meee 2 LAO sons 


to otebh alt gpotieed tetrad atyasquo) yee. a) oabuel edt 
ebext to tigix sfoa edt ,csotamy SL od Mo bets tas ova bas vali 
aiseto ,sotel ,aroviy ,ayed ,etisiis ,asex oct Ile ad nek reese a a 
t931eo «66sht to tivagy 6 oA od tnrte s'mosboH otditw abavos bo 
enolysinal® a'ytesteaM etH Yo eno. smsced yrod irises boactiasmetots ode 
edT .dcet e'tisquA omen ect bevtecet bas sofremA af estaolod 20 ; 
eTeoktto rete bas aromieveg takoggs oF tg t1.edt mevtg asw yaaqmod : 
edd Tol eo10t boars os yolqme o+ bap aveso Lantmixy bas Itvto yxt of : 
sand betaluqtia rediedd ent erodirxed hoe ebard atl to motsostorg 7 
:Sasined to awel edd ot gatbiooos bonedatmtmbs ed of a eotsasst 

to (tonuwod efd bas Teer 


eredw ascatq avistoeqest Tereves on}?! 84s ; 
,sttotistaeltq evan [lade 
: 


to asostq To" Lng as Na’ hanes , 
to ebasl eboapinyh véored tala edi 7 


tswog eved ysm 


gt 1.l2t 
1,122 
1.123 


to judge all persons belongint to the said 
Governor and Company, or that shall live 

under them, in all causes, whether civil or 
criminal, according to the laws of this 

kingdom, and to execute justice accordingly; ..."L 


L.lee2 


Territory.- 
By the words “according to the laws of this kingdom," 


English the official lang 


ge of Hudson's Bay Compan 


English would have been the official language in all territories 
under Hudson's Bay Company control. The Imperial Act of 1731,° 


had provided that English should be the sole language of proceedings 
before all courts in England. However, even before 1731, a statute 
passed during the reign of King Edward III in 1362 had provided 

that English should be the language of pleading in the Courts and 

3 


Latin, the language of record. 


1.123 The administration of justice under Hudson's Bay Company 


rule.- 
Under the Hudson's Bay Charter all factors served as 
magistrates. Cases of outrage were usually tried at Red River or 
Norway House. Murderers were sent to Canada for trial, in accordance 
with an 1803 Rete Hence those who were brought to Lower Canada for 


trial could benefit from the statutory provisions therein which 


1. quoted in Oliver, Toe ete s VOLo be Ds de 

2. H-Geoi«TI,:c.1 26. 
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aliowed for mixed juries and pleadings in either the English 

or French language. Thus it might be said that the administration 
of justice in the Hudson's Bay Company was at least indirectly 
bilingual. The Act merits quotation: 


"Whereas crimes and offences have been committed 
in the Indian Territories and other parts of 
America not within the limits of the Provinces 

_Of Upper or Lower Canada, or either of them, or 

of the jurisdiction of any of the Couwts established 
in those provinces or within the limits of ary 
civil government of the United States of America, 
and are therefore not cognizable by any juris- 
diction whatever, and by reason thereof great 
crimes and offences have gone, and may hereafter 
go unpunished, and greatly increase ~ for remedy 
whereof, May it please your Majesty that it may 

be enacted, and be it enacted by tne King's Most 
Excellent Majesty by and with the consent and 
advice of the Lords Spiritual and Temporal and 
Commons in this present Parliament assembled, 

and by the authority of the same, THAT, from 

and after the passing of this Act, all offenzes 
committed within any of the Indian territories 

or parts of America, not within the limits of 
elther of the said Provinces of Upper or Lower 
Canada, or of any civil government of the United 
States of America, shall be, and be deemed to be, 
offences of the same nature and shall be (oe Ce 
in the same manner and subject to the same punish- 
ment as if the same had been committea within 
the Province of Lower cr Upper Canada. 


lee And be it further Enacted, that it shail 
be lawful for the Governor or Lieutenan: Governor, 

or person administering the Government for the time 
being of the Province of Lower Canada by Commission 
under his hand and seal, to authorize and empower 
any person or persons whomsoever resident or being 

at the time, to act as Civil Magistrates and Justices 
of the Peace for any of the Indian Territories or 
parts of America not within the limits of either 

of the said provinces or of any civil government 

of the United States of America, as well as within 
the limits of either of the said Provinces, either 
upon informations taken or given within the said 
Provinces of Lower or Upper Canada, or out of the 
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said Provinces in any part of the Indian Territories 
or parts of America aforesaid, for the purpose only 

of hearing crimes and offences and committing any 
person or persons guilty of any crime or offence to 
safe custody in order to his or their being conveyed 
to the said Province of Lower Canada to be dealt with 
according to law, and it shall be lawful for any person 
or persons whatsoever to apprehend and take before any 
person so commissioned as aforesaid, or to apprehend 
and convey or cause to be safely conveyed with all 
convenient speed to the Province of Lower Canada 

any person or persons guilty of any crime or offence 
there to be delivered into safe custody for the 
purpose of being dealt with according to iaw. 


3rd. And be it further Enacted, that every such 
offender may and shall be prosecuted and tried in 
the Courts of the Province of Lower Canada (or if 
the Governor, or Lieutenant Governor, or persons 
administering the government for the time being, 
shall from any of the circumstances of the crime or 
offence, or the local situation of any of the 
witnesses for the prosecution or defence think 
justice may be more conveniently administered in 
relation to such crime or offerce in the Province 
of Upper Canada and shall by any Instrument under 
the great seal of the Province of Lower Canada, 
declare the same, then that every such offender may 
and shall be prosecuted and tried in the Court of 
the Province of Upper Canada) in which crimes or 
offences of the like nature are usually tried, and 
where the same would have been tried, if such 
crime or offence had been committed within the 
limits of the Province where the same shail be 
tried under this Act; and every offender tried 
and convicted under this Act shall be liable and 
subject to such punishment as may by any law in 
force in the Province where he or she shall be 
tried be inflicted for such crime or offence, 

may and shall be laid and charged to have been 
committed within the jurisdiction of such Court, 
and such Court may and shall proceed therein to 
trial, judgment and execution or other punishment 
for such crime or offence in the same manner and 
in every respect as if such crime or offence had 
really been committed within the jurisdiction of 
such Court, and shall also be lawful for the Judges 
and other officers the said Courts to issue sube 
poenas and other processes for enforcing the 
attendance of witnesses on any such trial, and 
such subpoenas and other processes shail be as 
valid and effectual and be in full force, and 

put in execution in any parts of the Indian 
Territories or other parts of America out of and 
not within the limits of the civil government 

of the United States of America as well as within 
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the limits of either of the said Provinces of 
Upper or Lower Canada in relation to the trial 

of any crimes or offences by this Act made 
cognizable in such Court, or to the more speedy 
and effectually bringing any offender or offenders 
to justice under this Act as fully and amply as 
any subpoenas or other processes are within the 
limits of the jurisdiction of this Court, from 
which any such subpoenas or processes shall have 
issued as aforesaid; any Act or Acts, law or laws, 
custom, usage, matter or thing to the contrary 
notwithstanding. 


4th, Provided always, and be it further enacted, 
that if any crime or offence charged and prosecuted 
under this act shall be proved to have been committed 
by any person or persons not being a subject or 
subjects of His Majesty and also within the limits 

of any Colony, Settlement or Territory, belonging 

to any European States, the Court before which 

such prosecution shall be had, shall forthwith 

acquit such person or persons, not being such 

subject or subjects as aforesaid, of such charge. 


ae Provided nevertheless, that it shall and may 
lawful for such Court to proceed in the trial 

- any other person being a subject or subjects 

of His Majesty, who shall be charged with the 

same or any other offence, notwithstanding such 

offence shall appear to have been committed within 

the limits of any Colony, Settlement or Territory, 

belonging to any European State as aforesaid.’ 


In 1821, another statute was passed which empowered 
the Crown to appoint justices of the peace to preside at courts 
of record for the trial of criminal offences and migdemeanours .© 
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However, the Act enjoined these magistrates “not to try any 


offender upon any charge or indictment for any felony made the 


subject of capital punishment, or for any offence or passing sentence 


1. Found in Oliver, E.H., op. cit. Vol. 2, pp. 1282-1284 inclusive. 
italics ours. 


2. 1 and 2 Geo. IV, c. 66, entitled: An Act regulating the Fur 
Trade and establishing a Commercial and Civil Jurisaict on within 
certain parts of North America. 
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affecting the life of any offender, or adjudge or cause any 


offender to suffer capital punishment or transportation, "* 


Regarding such capital offences, the Act provided that 


"in every case of any offence subjecting the 
person committing the same to capital punishment 
or transportation, the Court or any judge of 
any such Court, or any justice or justices of 
the peace before whom any such offender shall 
be brought, shall commit such offender to safe 
custody, and cause such offender to be sent in 
such custody to trial in the Court of the 
Province of Upper Canada." 


Thus, inasmuch as the 1821 Act placed jurisdiction in capital 
cases exclusively in the courts of Upper Canada, the trial of 
such cases must have been in the English langwege only. 


dinance 


1.124 
only .= 


Publication of Company Or s and Notices lish 


The ordinances and notices of the Governors of the 
Hudson's Bay Company were published in English only. A case in 
point is the Hudson's Bay Company's Code of Penal Laws, published 
at Moose Factory, on September 17th, 1815. The accompanying Public 
Notice provided as follows: 


"And as there are of necessity foreigners and 
other persons unacquainted with the Laws of 
England in the service of the said Honble. Company, 
who may be ignorant of the consequences attendant 
upon a breach of the Laws, the Governor of those 
Territories by and with the advice of his Council, 
have deemed it prudent to state the leading 
offences at the foot hereof, and opposite to 

them the probably punishment which will attach 


1. "Criminal Jurisdiction in the Northwest Territory", an unsigned 
editorial comment in (1885) 21 Canada Law Journal at p. 246. 
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to each, and The Governor and Council, recommend 
them to the serious consideration not only of 
the foreigners of whatever nation but also to 
the entire of the Servants, whether English, 
Irish, Scotch or Orkneymen."1 


1.125 Beginning of the Selkirk Colony.- 
On June 12, 1811 the Hudson's Bay Company granted to 


the Earl of Selkirk a large tract of land along the Red and 
Assiniboia River. Under Selkirk's influence a small colony 
was established. It received the name cf the Red River Settlement, 
and the name of the district in which it was situated was Assiniboia. 
The district of the Assiniboia was the forerunner of the present 
Province of Manitoba. After the fixing of the Canada-U.S. boundary, 
the name District of Assiniboia was applied only to the portion of 
the original grant that was within British territory. The supreme 
legislative and judicial functions within the new community 
were vested in a Governor and a Council with commissions duly 
empowered by the Hudson's Bay Company. The Governor and Council 
of Assiniboia laid the foundations of Prairie legislation. They 
were the first to frame general measures for the public welfare 
of what is now the Canadian West. 
1.126 The Councils of Assiniboia: some use of French.- 

The Councils of Assiniboia were of two types -= those 
of the Selkirk period, and those of the Company period. The 
Selkirk period lasted from the time of the original grant to 
the Earl of Selkirk in 1811 until the transfer of the District 
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of Assiniboia back from the Selkirk Estate to the Hudson's Bay 
Company, around 1835. By February 12, 1835, a re-organized Council 
was in existence. The records of the Council during the Selkirk 
regime are scant. But, it is evident that the members of the 
Council of Assiniboia during this time were all Inglish-speaking, 
and that the resolutions and proceedings of the Council were all 
in English. However, there is evidence that a small measure 
of respect was given to the French language from the very beginning 
of the Colony. Miles MacDonnelLthe first Governor of Assiniboia, 
made the following notation in his Journal on September iy 1812: 

"'riday, September 4, at 12 o'clock today 

fired our signal gun and hoisted our colours, 

being the signal agreed on with the N.W.Co., 


gent'n, that we were ready to begin. They 
accordingly came across. When the conveyance 


was read both in English and French in presence 
of all our people and several Canadians and 


Indians (Mr. Heney having prepared a translation) 
my Commission was likewise read, at the conclusion 
of which 7 swivels were discharged and 3 cheers 
given."1 


1.127 Early administration of justice in the District of 
Assiniboia.-=- 

The need for a system of judicature was felt on 
the arrival of the first band of colonists. MacDonndl tndicated 
this need to Selkirk in a letter dated May 31, 1812. In his 
reply, dated June 13, 1813, Selkirk stated that the jurisdiction 


of the courts of Canada did not extend to his territories: 


1. Oliver, op. cit., Vol. I, p. 184, Italics ours. 
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"The leading and essential point on which the 
best opinions seem to be united, is that the grant 
of Jurisdiction contained in the Charter is valid 
with only a few points of exception, and that 

is not affected by the Act 43, Geo. III, called 
the Canada Act. The Jurisdiction converred by 
that Act on the Courts of Canada is considered 

as applicable only to Indian Territories:- 

and that the Territories of the Hudson's Bay 
Company being a British Colony, do not come 
under that description. It follows that if 

any of our settlers or servants of the Co. 

should be arrested as Mowat was, and brought for 
trial to Montreal, he is entitled to challenge 
the competency of the Judicature and could not 
then be legally condemned."1 


He also indicated to MacDannellthat the latter would have 
to appoint a Council in order to be able to administer 
justice property under the Hudson's Bay Charter: 


"By the Charter, the Governor of any of the 
Co.' establishments with his Council may 

try all causes, civil or criminal, and punish 
offences according to the law of England. You 
have, therefore, authority to act as a Judge; 
but to do this correctly, it is necessary that 
you have a council to sit as your assessors, 
and also that you try by Jury all cases which 
in England would be tried before a Jury." @ 


A council was subsequently appointed, and in his Instructions 
relative to Judicial Proceedings issued to Miles MacDonnell 
the Council in 1814, Selkirk provided as follows: 


"Though you cannot pretend to be master of 

legal forms every trial should be conducted 

with proper solemnity. Upon any case of 
importance the charge is to be put in writing 

and given to the prisoner some time before, and 
due notice of the time of trial. The prisoner is 
to be brought to the Bar in open court, confronted 
with his accusers. The charge is then to be read, 


1. Oliver, Op . ere; p. 179. 
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and the prosecutor is to call his witnesses, 

to prove the facts alleged. Each witness is to 
be put solemny on oath to speak the truth without 
reserve. The witness is first to be questioned 
by the prosecutor and when his examination is 
finished, the prisoner may cross-question the 
witness and the members of the court may also 
put such questions as they think necessary. 
After all the evidence is heard the Court 

is to deliberate, either in public, or 

private as they see fit, and give their 
determination, “1 


There is no indication of any intention to protect the language 
rights of the Canadians in the courts. No formal provision for 
such protection is evident until the socalled Company Period 

of the Council of Assiniboia. 


OL Ak 


1.128 The Counci ssiniboia during the Company Period.-= 


The Company Period began with the transfer of the 
District of Assiniboia from the Selkirk Estate to the Hudson's 
Bay Company. The exact date of the transfer is a complicated 


and purely academic questim. However, by February 12, 1835, the 


> 


re-organized Council of Assiniboia was in existence. The exact 
dates of the meetings, complete minutes and the constituent 
membership of the Councils during the Company Period survived. 

A perusal of these records evidences an evolving bilingualism, 
due to the exigencies of communicating with the sizeable French 
half-breed population. This bilingualism was later incorporated 


into the constitution of the new Province of Manitoba. 
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1.129 Bilingual Publication of Coumcil Resolutions.- 


Formal provision for the publication of the resolutions 
of the Council of Assiniboia was first made at a meeting of the 
latter on Thursday, June 19, 1845. From the beginning, the 
promulgation of the laws of the District was in both languages 
and never became a source of irritation to the Métis population. 
Resolutions 33 of the meeting referred to provided: 


"That one placarded copy be suspended in 

the Court-house, and another in the office 
of Upper Fort Garry, that folded copies be 
deposited, not as private property, but as 

a public trust, with the Governor, the recorder, 
the magistrates, the officers of police, and 
the clerk of the Court, and aiso be respect- 
fully presented, under the same restriction, 
to the clergy, of both denominations; and, 
lastly, that copies, in both languages, be 
read aloud and explained at the meetings of 
the General Court in November and February 
of each year, and at such other meetings 

of the same as the Governor may select for 
that purpose; the constables being always, 
specially bound to attend, and_receiving 

a day's pay on each occasion." 


Evidence of the application of the foregoing resolutions may be 
found in a report delivered by Adam Thom, Chairman of the 
Printing Press Committee, at a Council meeting of November 27, 
1851. Thom read a letter he had sent on November 25, 1850 to 


W. G. Smith, Assistant-Secretary of the Hudson's Bay Company. 


1. Oliver, op. cit., p. 326. Italics ours. 
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1.130 


The following excerpts are of interest: 


"6. As Natal 9 must be printed in French 
as we as English, we require a supply of 
accents and cedillas, whether separate or 
appended to the proper types, we do not know. 


7. With reference to the use of two languages, 
we need as many capitals of the size, aforesaid, 
of "Amazon" over and above those required in 
my fourth entry, as may express "Riviere Rouge" 
and "District d'Assiniboie"," 


This request was deferred until the next season because the Governor 
and Committee of the Company had declined to afford freight for 
the press without an official application from the Governor and 
Council of Assiniboia. (Smith to Thom, March 29, 1851)®, 
1.130 Bilingual consolidations of the Laws of Assiniboia. 

Two consolidations of the General Enactments of the 
Governor and Council of Assiniboia were made. The first was ene 
acted on the 13th of July, 1852, and the second on April 13, 1862. 
These consolidations were published in both languages. The 
Consolidation of 1852 contained the following preface: 

" N.B.-The staple of the following pages is 

the revised code of July 1852, which super- 

sedes all local laws down to 30th April, 1851. 

For subsequent enactments of a general charac- 

ter, a space has been left at the foot of each 

page. In this way may be provided from time to 

time,a complete view, in both languages, of all 


permanent regulations, without any mixture of 
extraneous or temporary matter.) 


Le. Oliver, op. elt: . pp. 367-368. Italics ours. 


fid., p. 368. 
Fid., Vol. II, p. 1317, italics ours. 
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Lodod 


5 Ape Bef Bilingualism in str e in Ass ola. 


The path to bilingualism in the administration of justice 


in Assiniboia was apparently not as smeoth. In 1848, the Canadian 
and half=-breed population held meetings to demand free trade in 
furs, the abolition of existing laws respecting imports from the 
United States, and the granting to Canadians and half-breeds of 
some measure of representation in the Council. The latter was a 
reasonable request, considering the fact that the French-speaking 
half-breeds far outnumbered the English-speaking white population 
at that time. Some Métis were also unhappy about the administra- 
tion of justice in the settlement. Their discontent was brought 

to a head by the conduct of Recorder Adam Thom, who refused to 
address the Court in French in the case instituted by The 

Hudson's Bay Company against William Sayer. Sayer, one 

McGillis, and Laronde and Goullé, two French half-breeds had been 
accused of illegal trafficking in furs with the Indians. The trial 
occurred on May 17, 1849. The Métis voiced their dissatisfaction 
at the handling of this case in a turbulent meeting. This prompted 
Major Caldwell, the Governor of Assiniboia, to summon a session 

of the Council in order to restore tranquillity. The meeting, held 
on May 31, 1849, marked the beginning of bilingualism in the Courts 
of Assiniboia. Following are excerpts from the minutes of the 


meeting: 
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"The President having stated that he had 
called a council for the purpose of considering 
what measures ought to be devised for the 
prevention of such unlawful assemblages of 
the people as occurred on Thursday week, 

and for the restoration of the tranquility of 
the Settlement, The Council concurred in 

the opinion that the excitement in question 
had arisen, in a great measure, from a desire 
on the part of the Canadian and half-breed 
population to obtain the following objects, 
vides 


lst. The immediate removal of Mr. Recorder 
Thom from the Settlement. 


end. The conducting of all judicial business 


through the medium of a judge who would address 


the Court in the French as well as In the English 
language. 


-oo 4th. The infusion into the Council of 
Assiniboia of a certain proportion of Canadian 
and half-breed members. 


ooo With reference to these objects the Council 
unanimously concurred in opinion, as regarded 

the first, that the personal liberty of Mr. 

Thom must be held equally inviolable with that 

of every other citizen, and that those attempting 
any infringement on the same must bear the 
consequences; with respect to the second, that 
Mr. Thom having, at the commencement of the 
proceedings, expressed his willingness, in 


future, to address the Court in botn languages, 
in all cases involving either Canadian or Half-= 
breed interests, such a line of procedure should 
be hereafter adopted; ... that, with respect 

to the infusion of Canadians and Half-breed 
members into the Council, the Council has no 
direct power in the matter, but will gladly 
make a recommendation to the Committee of the 
Honble. Hudson's Bay Company on the subject.2 


1. Oliver, op. cit., text of footnote on p. 352: "This refers to 
disturbances in connection with the celebrated ease, Hudson's Bay 
Company versus Sayer. William Sayer, McGillis, Laronde and Goullé, 
French half-breeds were accused of illegal trafficking in furs 
with the natives. Sayer's trial took place on May 17." 


2G, by p. S52. Italics ours, 
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2 152 French-speaking legislative and judicial personnel.- 
After the meeting of May 31, 1849 there was an increase 


in French-speaking personnel in the judiciary and on the Council 

of Assiniboita. Rev. Louis Lafleche was sworn in on Thursday, September 
5, 1850 as the first French-speaking Councillor of Assiniboia. 

While the French-speaking membership of the Council never equalled 

the English, the Company, from Lafléche's appointment on, insured 

that the Canadians and Métis enjoyed substantial representation. 

Out of 15 petty judges named at the Council meeting of May 1, 1851, 
five bore French names, (Pascal Berland, Urbain Delorme, Joseph 


5 2 8 2 Hy 
Guilbeau, Frangois Bruneau and Maximilien Genton). 


a Be at ey Conclusions as to the state of bilingualism in the 
District of Assiniboia.- 


From the foregoing it is evident that the French language 
enjoyed considerable respect in the District of Assiniboia. Whether 
or not its status was that of an official language seems never to 
have occupied the minds of the Company-controlled Council. Rather, 
provision was made for its use where circumstances it so demanded. 
This policy was never disapproved by the Hudson's Bay authorities 
in London. The latter even promoted bilingualism by naming French- 
speaking Councillors. A highly legalistic argument may be advanced 
to the effect that the provisions for the use of French in the 


General Court of Assiniboia departed from the terms of the Charter 


Ls Qidver, op. olt., Wol. 1, p. oe. 
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of the Hudson's Bay Company, which provided that the laws of 
England should apply in Hudson's Bay Company territory. However, 
resolution 34 on the administration of justice passed at a 
meeting of the Council of Assiniboia on Thursday, May lst, 1851 
had provided that the laws of England should regulate the 


proceedings of the General Court “so far as they may be applicable 
ag 
to the wmndition of this Colony”. 


The end of Company 


2.34 


Land by Canada.-= 
After 1850, civil rule by the Hudson's Bay Company 


Rule and the annexation of Rupert's 


had become an anachronism, The Council of Assiniboia was 
ineffectual against the marauding Sioux. A Canada Party was 
formed in the Red River Settlement. Canadian agitation for 
incorporation of Hudson's Bay Company Territory prompted 

the Imperial Parliament to reduce the Company to the rank of a 
commercial corporation, and to transfer the Territories to the 
new Dominion. Section 46 of the B.N.A. Act provided that it 
should be lawful for Her Majesty on address from the Houses of 
Parliament of Canada to admit Rupert's Land and the North Western 
Territory or either of them into the Union. In pursuance of 
this Act the British Parliammt passed on July 31, 1868, a statute 


ri 
for the admission of Rupert's Land and the Territory into Canada. 


Section 5 of this Act authorized the Parliament of Canada “to make, 


i, @liver,yops, cit, ,«Yol. I, p. 378. 
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ordain and establish within the Land and Territory so admitted, 

all such Laws, institutions, and ordinances, and to constitute such 
courts and officers as might be necessary for the peace, order and 
good Government of Her Majesty's Subjects and others therein." An 


Imperial Order-in-Council of June 23, 1870 effected the transfer. 


On June 22, 1869, the Canadian Parliament passed an Act for the 


This Act sought to prepare for the 
transfer of the Territories from the local authorities to the 
Government of Canada. 

1.135 
to the intended regime.- 


The impending changes met with small favour among the 


Reactions of the French-speaking population of Assiniboia 


French-speaking Métis population of the Red River Settlement. 
Hunters for the most part, they feared the advance of an English, 
protestant, agricultural frontier, which presented a threat to 
their language and way of life. The Métis were also angered by 
the fact that they had been unrepresented in the negotiations by 
which the Hudson's Bay Company territories were transferred to 
Canada. Nor had they been consulted as to the form of Government 
which was to replace that of the Company. 
1.136 Formation of the Joint Council of Assiniboia.- 

At the instigation of the Métis leaders, a Joint Council 


consisting of 12 English-speaking and 12 French-speaking representatives 
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from the several parishes was organized. John Bruce became 
the president of this Council, and Louis Riel, the secretary. 
The Council met intermittently from November 16 to December 1, 
1869. On November 24, 1869, the Council stated that it refused 
to recognize the authority of Canada and declared itself to be 
“the only and lawful Authority now in existence in Rupert's 
Land and the Northwest , which claims the obedience and respect 
of the people woo" On December 1, 1869, at its last meeting 
the Couricil adopted a list of fourteen specific rights which it 
considered indispensable to a satisfactory government of the 
Northwest. The 10th, lith and 14th items sought to protect 
French minority rights. 

"10. That the English and French languages 

be common in the Legislature and Courts, and 

that all public documents and Acts of the 

Legislature be published in both languages. 


lil. That the Judge of the Supreme Court 
speak the English and French languages. 


14, That all privileges, customs, and 


usages existing at the time of the 
transfer, be respected."2 


The Métis attempt at self-government was abortive, but 

the advocacy of their leaders for the protection of minority 
rights was not in vain. When the Province of Manitoba was 
carved out of the Northwest Territories in anticipation of 


the Order-in=-Council transferring the latter to Canada, 


i. Oliver, op. ecit., Vol. IL, pp. 904-6. 
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2. Quoted by Thomas, L.H., in The Struggle for Responsible Government 


in the Northwest Territories, 1 


370-97; Toronto, 1956, p. 36. 
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official bilingualism was made an integral part of the 


constitution of the new province. 


2 = 1.137 
1.138 


B - THE LEGAL HISTORY OF BILINGUALLSM IN MANITOBA 
1.137 The demand for official bilingualism, 

Article 10 of the List of Rights prepared by Riel's 
Joint Council on December 1, 1869 had demanded "that the French 
and English languages be common in the legislature and courts, 
and that all public documents and acts of the Legislature be 
published in both languages”. 
1.138 Official bilingualism provided for in Manitoba Act. 

This duality of language was provided for in section 
23 of the Manitoba Acti, by which the Constitution of that Pro- 
vince was established, Section 23 provided: 

" Rither the English or the French Language 

may be used by any person in the debates of 

the Houses of the Legislature, and both these 

languages shall be used in the respective Re- 


cords and Journals of these Houses; and either 
of these languages may be used by any person, 
or in any Pleading or Process, in or issuing 
from any Court of Canada establ-: 
the BNA Act 1867, or in ox from ali 
of the Courts of the Province. The Acts 
the Legislature shall be printed and pube 


tf 


Lished in both those languages.” 
Doubts as to the power of the Dominion Governe- 
ment to establish provinces in the Territories admitted to the 


Dominion were removed by the Imperial Parliament in the B,N.A. Act 


r os ‘i r 
7 : 7) 

: ¢ 

a VY - 7 


‘ > j a» re Sey e 1 


a'foth yd bexaqerg sjdgts Jo 22ht edd Ro O inaesag i 
dones ads Jad3" bebnameb bad east F § tedapo9d no Hone | 


7 
b 


2t2u09 bas stuteletpel edd al comma ode kagsosaat detignd ws 
od swtelaige! edt to edos bra einsauaeb otidug IIs 1 ba 


Be sacl tiaod ak ea, 


Noijos2 mt tot bebtvorq asw egaugas f ne Viilewb ekit 


i 
“orl teddy to notsuzisencd ada dotdw yd 72h edo inem si3 to a4 
hgh bverrt: ES ooktose -bade iIds3ee aBw conv 


sgeugnel duns sd ‘x0 datigad edt sedaia " 
*© eegdedsb oft at mosteq yas yd bean sd yeu _ 
seen? djod bee ,.sxeteletged edd %o eseuoH eda 
“oH evisosqeet sit ot beau od Ifede gag 
ted3ite bos jeeavod ssady Yo aleaxvot abro 
ezeq ys yd beew ad wem a I seeds 
sotuesl to nt .eenooxt vo gatbesld ws 4s to 
tebau bedetideses bens) to t100D | 
yee ro Lis mozt xo mt vo ,Ta6L tod) ent | 
to etoA anf .oonivor® ae Yo azzu00 sds to at, 
“duq bare betaizg ed Ifede » a 


eda 
" B9g6uyon! seordt slzod Ae bedetl 
“atsv0d notnmed edi 20 xewoq odd “cae saeen , 


of3 ot betiimbs eetxrodivreT odd ot saben et tes 
doh .A.V8 odd of toomeliued a 


=e 


pen | 


‘ 


id 


Ba20] - 14156 
? 1,139 


of 18711, section 5 of which confirmed retroactively the Manitoba 
Act. As we will see in the next chapter, the combined operation 
of the Manitoba Act and the 1871 B.N.A.Act can be argued to have 
made section 23 of the Manitoba Act as fundamental as section 

133 of the B.N.A, Act, 1868: which only the Parliament of the 

United Kingdom could amend. Be that as it may, from 1371 to 

1890, when section 23 of the Manitoba Act was repealed, all 
statutes in Manitoba were published in separate English and French 
versions and both Languages were permitted in the courts. 


1.139 


Legal aspects of bilingualis 


m_from 1870 to 1890. 


During this period Manitoba legislation embodied a 
considerable number of provisions giving effect to official bi- 
lingualism to an extent exceeding considerably the scope of 
section 23 of the Manitoba Act. 

a) Municipal notices. For instance, section II of 
An Act concerning Municipalities3provided that a petition for 
the incorporation of a municipality should be published in both 


French and English in the Official Gazette. In An Act respecting 


lig7i, 34-35 Vict., c. 28 called An Act respecting the establishment 
of Provinces in the Dominion of Canada. 


2cf. 
31873, S.M., 36 Vict., c. XXIV repeated in 1875, S.M., 38 Vict., c. 
3Ui¢s 2eLT. 
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County Municipaiities* » section LXXiTa stipulated that whenever 
a by-law required the assent of the electors of a municipality, 
the municipal council,in the county municipalities of Selkirk, 
Marquette East and Provencher, had to publish a copy of the 
proposed by-law in a newspaper in both languages. Section CLXIX 
also stipulated bilingual notices in the case of the sale of 
property seized for unpaid tax arrears. The duty to publish 
municipal notices of various types in both languages was again 
recognized in a statute of 1879". In 1884 it was provided that 
notices of voters' lists in Winnipeg should be published in 


3 


French and English newspapers in that city. 


b) Electoral provisions. As a result of the publi- 
cation of all statutes in both languages, alli forms for oaths, 
licences and notices, where given, were bilingual. For example, 
The Manitoba Election act provided for voters! instructions 
in both languages, although the ballot form appeared in Engiish 
only in that version of the statute. Section XVI of the same 


statute stipulated that voters' lists be certified in both 


languages by the Clerk, except in the counties of Marquette 


1. LELST5 f SUM. JSS Wiot. f.c f AV. 
2. SoM., 45 Vict.’ cc. 3; ss.CXCV land CXCVI. 
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3. S.M., 47 Vict., c. 78, se 95 called An Act to consolidate and amend 


the several Acts of Incorporation of the City ad Winnipeg 
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West and Lisgar. Section LXIII stated that the returning of- 
ficer was to proclaim all elections in both Languages: 

" The returning officer,within the 

eight days next after the receipt of 

the writ of election, shall by procla- 

mation under his hand, according to 

form I, and in the French and English 

languages, et forth: 

1. The place, day and hour at which the 

nomination of candidates shall take 

place; 

2. The day upon which the polls shall 

be opened, if a poll is required; 

3. The different polling stations by 

him established, together with the 

territorial limits of each of said 

polling stations,"1 
Voters' lists were to be prepared and published in each district 
in both languages. 

c) Provision for other bilingual notices, The law 
provided that notices of rectification of title were to be pub- 
lished in the Official Gazette or another newspaper in both 
languages?, Also notices of the finding of stray animinals 
and the sale thereof were tote in both Languages“. 
lthis provision was repeated in section 68 of The Election Act of 
jManitoba, LOSO. SS. Mee oevict,.o.) 29, 

TBI 2yeoeMse Pa eV LCL ae CaO us. 4, 
31873, S.M., 36 Vict., c. 23, s.III. 
Section I of An Act to amend the Act 34 Vict. 30, intituled: 


"An Act concerning Stray Animals", 1875, S.M., 38 Vict., C.32. 
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1.340 ualism in the co 
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The period from 1870 to 1890 witnessed many provisions 
ensuring bilingualism in the courts of Manitoba. Section 3 of An 


Act_to extend to the Province of Manitoba certain of the Criminal 


Laws _now_ enforced in the other Provinces of the Dominion! made 


provision for the right of an accused to 4 mixed jury in Manitoba 
criminal cases (a right now embodied in s. 536 of the Criminal 
Code) © Section 52 of the same Statute provided that, "so much of 
the laws of the Governor and Council of Assiniboia as are not 
repealed by the preceding section, or are not consistent with 
this Act, or with any other Act to be passed during this Session, 
Shall be extended to the whole of the Province of Manitoba," 
cpa preserving those provisions of the Council which protected 
the right to use French in the courts. We have also found a 
number of interesting provisions dealing with juries. For ine 
Stance, the Sheriff was required to draw up two separate jury 
lists containing the names of French-speaking and of Englishe 


speaking cared Aliens were barred from serving as jurors, 


thereby restricting access to a jury de medietate linguae to 


11870, S.M. 34 Vict., c. 14. 
& cf. 5.09, 5.12, and 5.13. 
? V879..6.N,,;i55.Viet., c. 3, 8. 4. 
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French or English-speaking accused. The right to a mixed jury 

: A ie ; ‘ SAYS ys 

in criminal cases was optional; mixed juries were not compulsory. 
Mixed juries in civil suits were allowed only in the Eastern Judicial 
District: 


"In any civil suit in which a trial 
by jury may be legally had, the court 
may order that the jurors to be summoned 
to try any issue in such suit shall be 
composed exclusively of persons speaking 
the English language; but if any demand 
be made therefor by any party to the 
suit, the said court may order that the 
jurors summoned for such trial shall be 
composed in equal numbers of persons 
speaking the English language and of 
persons speaking the French language." 
Detailed provisions were made for impanelling mixed juries.’ 
Later aspects of mixed juries in Manitoba will be treated 
in chapter Vv. 
Was Qa Increased English 


population and legislative reapportionment.- 


After the establishment of the Province, there was a large 
influx of English-speaking elements from Eastern Canada, the United 
States, and the British Isles. The French were reduced to a weak 
minority; according to the census of Canada of 1881 they comprised 


a population of only 9,688 out of a total provincial population of 


1, 1873, S.M., 37 Vict., c. 43, s. II (1) entitled An Act respecting 
Aliens. 

2. Section XXXVI of An Act respecting Jurors and Juries, 1876, S.M., 
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62,260 of which 37,155 were of British origin. Inequality of 
numbers was accentuated by a change in the electoral divisions 

of the Province which sharply reduced French-speaking represent- 
ation in the Legislature. During the first few years of the 
Province's history, the 24 electoral divisions corresponded 
roughly with parish boundaries. As the population was then 
distributed, this amounted to equality in representation between 
English and French, and Protestant and Catholic elements, However, 
the steady influx of English settlers and the rapid growth of new 
townships outside the old parish divisions upset the balance very 
quickly and English members of the Legislature began in 1873 to 


demand representation by population. The Re-distribution Bill 


of 1879 which met these demands, provided for 8 electoral divisions 
within the French and Roman Catholic parishes, 8 for the old English 
parishes, and 8 for newly settled and outlined townships. In 1881, 
the square survey replaced the parish system and religion and race 
no longer determined the ratio between French and English. | 
i eke Assimilationist Pressures.- 

The assimilationist policies of D'Alton McCarthy were 
given expression in Manitoba by Joseph Martin, Attorney-Gereral in 


the Greenway Cabinet. On August 5, 1889 he appeared on a platform 


1, Donnelly, M.S., The Government of Manitoba, Toronto, 1963. at p. 
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with McCarthy in Portage la Prairie and belligerently demanded the 
abolition of separate schools and the official use of French, or 
he would resign as Attorney-General. He thus committed the | 
Cabinet to a decision fe had taken on largely emotional grounds. 


1,243 Abolition of Official Bilin 


gualism in Manitoba. ~ 
The Manitoba Government proceeded to give effect to 


Martin's sentiments and at the session of 1890 passed An Act to 


provide that the English Language shall _ be the official language 


ps 
of the Province of Manitoba. This statute assented to on March 31, 
1890, reads as follows: 


"HER MAJESTY, by and with the advice and 
consent of the Legislative Assembly of the 
Province of Manitoba, enacts as follows: 


1, Any statute or law to the contrary not- 
withstanding, the English language only 

shall be used in the records and journals 

of the House of Assembly for the Province 

of Manitoba, and in any pleadings or process 
in or issuing from any court in the Province 
of Manitoba. The Acts of the Legislature 

of the Province of Manitoba need only be 
printed and published in the English language. 


2. This Act shall only apply so far as this 
Legislature has jurisdiction so to enact, and 
shall come into force on the day it is assented 
iss es 


By providing that the records and journals of the Legislative 


1. Donnelly, op. cit.; at‘p. 36. 
2, 1890 §.M., 53 Vict., c. 14. 
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Assembly should be in English only, that language effectively 
became the language of debate as well as of record. 


1.144 Validity ial status of the 


of the abolition of the offic 


French language.- 

French protagonists immediately objected that the 
Province had acted ultra vires in nullifying what had been 
validated by an Imperial Act. If section 2 of the Act is any 
indication, the Manitoba Government itself was uncertain 
as to the extent of its jurisdiction in language rights, 
in effect questioning its power to pass the Act. The Dominion 
Government refused to disallow the legislation, the Minister 
of Justice maintaining that the question was one for the courts 
to decide, and that disallowance would be too drastic an action 
to take. Whether or not the Manitoba Government had acted ultra 
vires will be considered in the next efeeter. However, the 
attitude of the French was well indicated by Mr. Tarte, who 
spoke as follows in the House of Commons: 

"Where is the political man who will contend 

that the Manitoba legislature had a right to 

abolish the French language? ... They (the 

people of Manitoba) prevent us from speaking 

the French language in the legislature and 

they do not want it to be taught in the schools. 

In a word they say to us: we are two against one; 


we abolish your language not because you have no 
rights, but because we are stronger than you." 


1. cf. i206 
2. Hansard, March 6, 1893, p. 1766. 
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If, as the Dominion Government contended, the question was one 

for the courts to decide, the fact remains that there has, to 

our knowledge, been no official court report of any case involving 
the right to use the French language. However, Weir reports 

that in June, 1916, the case of Dumas v. Baribeault-was introduced 
in the courts of Manitoba which was intended to test the legal 
status of the French language in judicial proceedings. According 
to Weir, this case arose from the fact that a statement of claim 
in a civil action was rejected by the Prothonotary on the ground that 
it was written in French, and counsel for the plaintiff sought to 
secure a ruling from the courts on the matter. The canes upheld 
the law & 1890. The request for a mandamus was refused without 
reasons being given. In reply to our inquiry, Mr. J. A. Robin, ' 
Prothonotary of the Court of Queen's Bench in Winnipeg, wrote us 
on August 30, 1965, that the records did not disclose any reason 
for the dismissal of the petition, but that it was probably the 


1890 Act to provide that the English Language shall be the official 


Language of the Province of Manitoba. 


1.145 Aftermath of the abolition of official bilingualism.- 


Following the abolition of official bilingualism in 
Manitoba, statutory provision providing for communications with 
the public in both languages became inactive. In some cases 


they were expressly repealed or altered. For instance, while 


x He bir GoM., Separate School Law in the Prairie Provinces, Toronto, 
p. 47. 
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previously French could be used in the courts, the Queen's 

Bench Actt stipulated that testimeny was to be given in English, 
through interpreters if need be. The 1891 Election Act of 
Manitoba” no longer required election notices to be in both 
languages. While the 1881 Act to authorize the changing of _the 
names of Incorporated Companies” had provided that corporations 
had to give notice in both languages of any proposed change of 
name, a subsequent enactment dispensed with the requirement of 
French mbbibes?? In 1900 the Manitoba Legislature provided 

that persons who were entitled to vote but did not have the 
necessary property qualifications should take an oath that 

they, among other things, could read the Manitoba Act in either 
English, French, German, Icelandic or any Scandinavian Santee? 
Thus, by 1900, French, which ten years before had still been one 
of Manitoba's official languages, was reduced in the eyes of the 
Manitoba Parliament to the level of German, Icelandic or any 


Scandinavian language. 


- 1895 S.M., 58-59 Vict., c. 6, s. 491. 
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4, An Act to amend "An Act_to authorize the changing of the names of 
incorporated Companies", 159d, O1 Vict., c. 5, s. 2. 
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C. THE LEGAL HISTORY OF BILINGUALISM IN THE NORTHWEST 


1,146 ation of the Northwest Territories. 


On passage of The Manitoba Act, the name "Northwest 
Territories" was given to the portion of Rupert's Land and of 
the North Western Territory not included in the Province of 
Manitoba. By section 36 of The Manitoba Act, legislation passed 
in 1868 with reference to the whole previous territory was re- 


enacted with reference to the new and more limited Northwest 


Territories. It provided that An Act for the temporary government 


of Rupert's Land and the North Western Territory when united with 


Canadal should be re-enacted with reference to the Northwest 
Territories. Section 35 of The Manitoba Act added that the 
Lieutenant-Governor of Manitoba should also be the Lieutenant- 
Governor of the Northwest Territories. 


1.147 First Council of the Northwest Territories. 


The first Lieutenant-Governor of Manitoba and the 
Northwest Territories was the Hon. Adams G, Archibald. A serious 
outbreak of smallpox within a few weeks of his arrival at Fort 
Gary prompted him to appoint a three-man council for Rupert's 


Land and the North Western Territory. The three men appointed 


11869 §.C., 32-33 Vict., c.3. 
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were Hon. Francis G. Johnson, Pascal Breland and Donald A. Smith, 
representing the three great interests of the West ~ the English, 
the French, and the Hudson's Bay Company. But Archibald had 
exceeded his powers in forming chis Council. 


1.148 inning of formal g nment an 


over 


It was not until the naming of Archibald's suc- 
cessor, the Hon, Alexander Morris, that a properly constituted 
council of eleven persons was appointed to assist the Lieutenant~ 
Governor. Their appointment constituted the beginning of formal 
government for the Territories. Of these eleven persons, three 
(Marc Amable Girard, Pascal Breland, Joseph Dubuc) were French- 
‘speaking. In May, 1873 the maximum number of councillors was 
raised to twenty-two, and, in October of that year, seven ad- 
ditional appointees were named, of which two, Joseph Royal and 
Pierre Delorme, were French-speaking. Thus as the outset of 
formal cavernmen iin the Northwest Territories, the French had 


5 representatives on the 18 member council,! 


ne 


lwilliams, D.C., "Law and Institutions in the Northwest Territories", 
(1963) 28 Sask. Bar Rev., Sept. issue, 109 at 112. 
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1.149 Recog 


The Morris administration lasted five years. Though 
most of the important decisions were taken in the years 1873 to 
1875, during that period no Dominion legislation was passed con- 
ferring any special legal status on the French language. Note 
worthy, however, are four meetings of the Council which dis- 
close a de facto bilingualism or at least multilingualism in 
the Northwest Territories: 

12 At the meeting of September 11, 1873, the Coun- 
cil acknowledged the services performed by the Reverend J. A. 
MacKay of Stanley Mission on English River in printing, trans- 
lating and publishing the Manitoba Masters and Servants Act in 
the Cree language. + 

2i6 At the meeting of September 13, 1873, the fol- 
lowing resolution was passed: 

"Resolved That the Clerk of the Council be 
directed and he is hereby directed to apply 
for fifty English and fifty French copies of 
the Criminal Statutes of Canada, and for 
authority to print and distribute printed 
forms of Summonses &c. &c. as required by 


the Statute for the use of Justices of the 
Peace in the North-West Territories,"'2 


lolliver, op. cit., p. 1007. 
2id., p» 1009-1010. 


nition of bilingualism during the 1873-75 period. 
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It was further decided at this meeting that in future all acts of 
the Council should be publishedin the English, French and Cree 
languages: 


"A Committee consisting of the Hon. 
Messrs. Hamilton & Bannatyne and Mr. 
Urquhart the Clerk of the Council was 
appointed with directions to see that 
all Acts of Council &c. shall be pub- 
lished in the English, French and Cree 
Languages. "Jl 


Nevertheless, of the 15 Ordinances approved by the Council in the 
years 1873 - 1875, none was printed for circulation. The ordi- 
nances were instead inscribed in longhand in the Minutes of the 
Council?. 

3% A meeting in late 1874 indicates that deference 
was given to the language of the French members of the Council. 
The Minutes of the meeting contained the following items 


" The Committee appointed to consider 
the case of Indian Children attending 
Schools in the North-West, reported 
two Bills, through their Chairman, 
Honbl. Mr. Dubuc. The Bills referred 
back with instructions to the Secree- 
tary of the Council to enlarge their 
Preambles and have copies of the Bills 
printed (in English and French) for 
the use of Members."3 


lid., pe 1011. 


29 Sask. Bar Rev., No. 3, Sept. 1964, at p. 86. 
30lliver, op. cit., p. 1028. 
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4. Finally the meeting of December 3, 1874 indicates 
that the Council received and gave full consideration to communica-~ 
tions in French. The Minutes of the meeting refer to five petitions 
for incorporations from French-speaking Roman Catholic clerics. A 
Committee on private Bills was appointed to consider the 
petitions. 1 
From the available material, it appears that both languages could 
be used in the Petty Courts for several of the judges were French- 
speaking and that bills were drawn up for the Council in both 
languages. One may, therefore, conclude that in the period prior 
to the separate political existence of the Northwest Territories, 
there was a rudimentary and unofficial bilingualism in that area. 


Le oU Northwest Territories Act of 1875; | 


bilingualism. 


No provision for 


Distinct political existence for the Territories began 
with the passage in 1875 of Dominion legislation intended to re- 
place the temporary measures of 18692, Unlike The Manitoba Act, 
this statute contained no reference to, or puna oe of, bilingua- 
lism. 


lipid., pp. 1032-33. 

S.C., 38 Vict., c. 49 called An Act to amend and consolidate the 
Laws respecting the Northwest Territories or The Northwest 
Territories Act, 1875. Although the Act was assented to on April 
8, 1875, it was not proclaimed until October 7, 1876. 
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ier eee Bilingualism received statutor’ nition in 1877. 


_- ECOF 

The Northwest Territories Act was amended in 18771. 
Section 1Wof the amending statute provided: 

" Either the English or the French langw ge 

may be used by any person in the debates of 

the said Council, and in the proceedings 

before the Courts, and both those languages 

shall be used in the records and journals of 

the said Council, and the ordinances of the 

said Council shall be printed in both those 

languages.” 
This section - which had not been in the original Bill presented 
by the authorities - was introduced by Senator Girard of Manitoba. 
The Government would have preferred to leave the matter under local 
control, but it was too late in the session to send the Bill back 
to the Senate, and it was allowed to pass. Whether or not pro- 
tecting French language rights was a local matter, the provision 
does not appear to hkwe been unreasonable, considering the number 
of French-speaking population at 2,896 compared with an English- 
speaking population of 3,104 (that is, comprising all the other 


non-Indian groups). The wording of section 1100f the 1877 Act 


was changed slightly in 1880 to read: 


lby An Act to amend The Northwest Territories Act, 40 Vict., c.7. 
Commons Debates, 1877, p. 1872, quoted in Thomas, L.H., The 
Struggle for Responsible Government in the Northwest Territories, 


1870-97, Toronto, 1956, p. 78. 


13551 


thabiveta stutac2 gotbnene aft toGl nottose 


eg wgnel donot sd to detigad 983 10dgta ™ UU ; 
to eeredob oft ok aoereg ¥ ba ¥ Been od yeor . : 

egntbescsorg sf? at bre bie ods : =“ 
seneugen! seod2 dyed boa ee ent etolied 


io alatxoot tns sbtoses edt al Bean od Ilede by ba Le 
eAy to seocentbxo ons bas , per 264 Blea oft 
ypons djod at begjniza od If . Ltoenod biee “was 
“ 2ogeugnel | 
botnseetq {iid Inotgixo add nt ased ton bad doldw = notiose shat 


(coe 4 


-BdoJ iqaM to basrid zeijens@ yd besybortat eaw - eeltizodsus edd xd 
feool yebauw yoattam afy eves of bexryeletq sved bivow Jmemnzevod odT 


Joad Iii eri2 buee ad noleese sit aot otal 003 eaw 32f stud .fox3n0o : 


“og Jon to sedead¥ *.senq ot bowolls aaw a bas ,e38me2 si 93, 
aoisivotg of) ,tetdam Iecol s eaw otdate Saeeihes tioaest gnijos2 
sdimo sit gifisblaaes ,sidenoeserny need sw a? ssecqe jon saob : 
-flalige® re daiw bexagwes 3°8,¢ 46 nolisiugeg gaiiisesqe-donext to : 


vedso si3 Iie gateltgmo> ,5i teda) SOI,€ Ye noftaluqog gnidtseqe’ 7 
SoA \V8L odd YOOLL moltosa to gutbrow sdf .tequorg nptbnI-non : 


‘beer oF O88L nt qUadgtte bogasdo "sew 


«Vso 4stolV OA (35k ws 
oot «Hot ,sanioc 
: 72 Us - 


128i 103 


- 307 - Lael 


" Either the English or the French language 
may be used by any person in the debates of 
the Council or Legislative Assembly of the 
North-West Territories and in the proceedings 
before the courts; and both those languages 
shall be used in the records and journals of 
the said Council, or Assembly; and all ordi- 
nances made under this Act shall be printed 
in both those languages."1 


In 1886 a minor textual change was again made in this section2, 


held2 Provision for publication of ordinances of the N.W.T. 


Council in both Languages, 


The ordinances of the Northwest Territories Council 


of 1878 were the first to be printed for general circulation. 

The versions appear in both languages. The French version was 
printed in Battleford by P. G. Laurie, the first Queen's Printer 
to the Government of the Northwest Territories. The English 
version, however, does not appear to have been printed until 
1884, in Regina.“ The practice of publishing the ordinances in 
English and French continued until 1892 when the Legislative 
Assembly of the Northwest Territories adopted English as the only 


language of record.° 


Isc. 43 Vict., c. 25, s. 94. 
2R,S.C. 1886, c.50, s. 110. 
30rdonnances des Territoires du Nord-Quest, 1878, P. G. Laurie, 
Battleford, 1879. | 
Ordinances of the Northwest Territories, 1878, Nicholas Flood 
Davin, Queen's Printer to Government of Northwest Territories, 
Regina, 1884. 
ef. infra-on. 155; 
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A ai, Legislative provisionsgiving recognition to French 
(1878-92) .- 

The ordinances of the Northwest Territories Council 
from 1878 to 1892 do not contain many relevant provisions. Those 
which exist all deal with notices to the public and only one of 
them requires unequivocally publication in both languages.+ 
Ordinance No. 6 of 1881 © provided for notices by the pound- 
keeper of impounded animal to be inserted in the nearest news= 
paper "in both English and French if apparently necessary". 

The Ordinance respecting electoral districts provided that 

all proclamations and notices in districts "in which a number 

of the electors speak the French language" shall be in both 
languages .4 Two ordinances also provided for interpreters in 
@lectoral and school matters” but without indicating the language 
which the voter or the citizen must fail to comprehend to be 


entitled to an interpreter. 


~~ 


he The School Ordinance of 1884, s. 41 of which stated that 
the Proclamation of the Lieutenant-Governor electing any 
Cistrict into a school district shall be printed and posted 
"in both the French and English languares." 


2% An Ordinance respecting Trespassing and Straying Animals. 
De Section 9 (2)... italics, ours. 

4, Section 50. 

ae: Proclamation relating to Elect 


oral Districts and Elections 
in the Northwest Territories, 1331, s. 44; and Tne School 


Ordinance, 1884, s. 17 (4) and (6). 


eT ae 


ff 


fie fea er alana 
Lhomod setrotinrell teowddnol ont, er ee 


ssonT .anotetvorg tusvelex yran ctethvio ¥en th S2BL of BYBL mot 


to sao yfno bre Ubtdug SAPO? aobtter tw fash ifs tatxe dotdw 
f asneugasl Advod af sottsott duq eltaneiienias eettuper moat 
-bewogq ait yd osotton 10% bebivety § cOBk to a ou Peni 
-~2wen tastes oi} AE Betreen! od oF Lames bebeuroqut to +aqeor 
C  "“eysege. obi yiinersqgs X dome bas Callgat dtod ni" teqag 
jedt Ssbivetg etoltteth Letotosle et donenet sonsntbh10 eat 
reine ¢ dotiw at" avobrtatb at asotton bas asto2 tamaloorg tts 
io 2 ed Efade “egsvgral doaevt eft dddge axddosts odd %o 

af exs’etgtedat rot hebivory cela asihehib4> owl &, sopauyeiar 
syeimmsl pdt nattaofiat twodd bw. dud Coredoieat footve hrs [evrotoste 
od oF Onedsiqawo ot List seym nesitio edd s¢ sesov edt dolde 


cetorqretat ne ot boli tine 


a} ar a= 4 i i tue 
“ s oe 
i, hw eee 


a 


aS, ra 


yeh) 


- 309 - 


1.154 Judge Taylor's argument that English was the only 
official language of the Supreme Court of the Northwest Territories. 


Judge G. E. Taylor in an article for the Canadian Bar 
Review claimedthat by the establishment of the Supreme Court of 
the Northwest Territories and the creation of a Legislative 
Assembly, legislative jurisdiction over the practice and procedure 
of that Court was conferred on the Assembly. He referred to 


2 
the Judicature Ordinance of the Assembly, s. 3 of which 


provided: 


"The jurisdiction of the Supreme Court 
of the North West Territories shall be 
exercised, so far as records, procedure 
and practice, in the manner provided by 
this ordinance, and where no special 
provision is contained as nearly as may 
be as in the High Court of Justice in 
England." 


and to Rule 556° which stated; 


"Subject to the special provisions of this 
ordinance the procedure and practice existing 
at the time of the coming into force of this 
ordinance in the High Court of Justice in 
England shall as nearly as may be, be held 

to be incorporated herewith." 


Judge Taylor claimalthat the language of court proceedings is 


w 


a matter of “practice and procedure" and that the above-mentioned 


provisions were sufficient to re-establish English as the language 


1.154 


co 


1. Zhe Official Language of the Courts of Saskatchewan, 1951, 9 C.B.R., 


Pe 277. 


2. No. 6 of 1893. This Ordinance was re-drafted in the Consolidated 


Ordinances, 1898. 


3. Which came into force on January 1, 1894. This Rule became s. 21 


of the Judicature Ordinance in 1898, C.0O.N.W.T., c. 21, s. 2l. 


bea! per eit tot sloltgs fe at toLlyat 2 dh? oe 
1o #100 omerqua ert te Tumaltdedee eft yd tardy bemters a 
ovideletgal s to cottests sit has eetvotinwel saewisron siz 
sivbesoty bas seiveaiq sat weve nottotbal«st ovidelatger uidmeaah 
ov betivetery ok -YlduieeeA silt mo berrettnoo Bew trvod ssaft to” 


Holidw to € .2 * vfditiensA oft to sdisatbtO sivtsothuy ent 
sbebiverq 


tyvo" satenqQuwR edd to soltotbeMut af?” ” ivy 

eit fare eeivotizrxeT tesW dtrouw sat to 

erubssoyy ~abtoset 3a tat oe .beaetotexs 

vd bebtvorg tenmem od? al soltostq Sas 
Isivege on ererw Sie ,softenthro elds 

yam es \iteen ge bentstmos et aoteltvorg 
aft sottett To dxv0d dgif edt at as ed” 


bas tigad | 
tbetste Mofdw “8ee ofum of bas 


abit to anotatvorg Istosqe edt ot tostdua" 
aiivetxe solsjoarq bas exrubssorg eft sonmantbro 
aidt to go10t ofmt gatmoo eft to emit eft ta 
mt eolvevL Yo gnvod doth ext at sonantdbro 
bled ed .ed Yom 3s yitesn as Ilads eee 
iitiwered betetoqroont sd ot 


at sgntbesoorg tivo. to egsrpnel edt tans bemtelo rolyaT spbut 


- 
< 


benoljasm-svoda edt tadt bas "siubesorg bas solttosrq” to tottem a 


syauuniel oft as dalignd delidetee-ox ad Sep henon otew ae 


hnaalk 


IS .e omeced SL68 elaT reese 
LS 8 .fs s8 «sl We. 0.9 


a . ) 
> rhe tire aaa 
: a _ ron aw 


FAR then 


of the courts in the Territories. since English was the sole 
language allowed in the Supreme Court of Judicature in England. 
We must differ from the learned Judge for several 
reasons. Firstly, s. 133 of the B.N.A. Act provided that 
either language could be used in the courts created by the 
Parliament of Canada, and the Supreme Court of the Northwest 
Territories was one of them. Secondly, s. 3 of the Judicature 
Ordinance stated that the jurisdiction of the Northwest Territories 
Supreme Court was to be exercised "as nearly as may be” as in the 
Supreme Court of Judicature in England. In our opinion s. 110 
of the Northwest Territories Act as amended in 1891 was not 


superseded by the provisions referred to by Judge Taylor. 


1155 
the Le 


The abolition of French as an official language in 


islative Assembly of the Northwest Territories.- 


The passage by the Quebec Legislature of the Jesuits! 
Estates Act triggered a campaign against French and Catholic 
influence in Canadian politics. This campaign was led by D'Alton 


McCarthy, a prominent conservative member of Parliament and a 
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zealous assimilationist. McCarthy was one of the founders of 

the Equal Rights Association. This imperialist organixation, 
formed in June 1889, advocated a policy of unilingualism throughout 
Canada. In July 1889 he announced his intention of proposing 
legislation to abolish the use of French as an official language 
in the Legislature and Courts of the Territories. That same 
summer he made a tour through Manitoba and the resulting agitation 
contributed to the revocation of the language and scholastic 
guarantees of The Manitoba Act. In February 1890 he introduced a 
Bill which was prefaced by the claim "that there should be a 
community of language among the people of Canada".? The proposal, 
which touched off an avid debate, proved embarrassing to the 
parliamentary leaders, MacDonald and Laurier - to the former 
because he was forced to reconcile French-Catholic and English- 
Orangist elements within the Conservative ranks, and to the 

latter because he wished to avoid an appearance of treachery 

to French-Canadian interests, without appearing too nationist 

to English Canada. The proposal was ultimately watered down to a 
compromise which provided that after the next general election 

in the Territories , the N.W.T. Assembly should itself have 

the power to regulate the manner in which the proceedings 

were recorded. This compromise was in the form of a motion 
amending the motion for second reading. It was proposed by 
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Sir John Thompson. + The motion read as follows: 

"That the legislative assembly of the 

North West Territories should receive 

from the Parliament of Canada power 

to regulate, after the next general 

elections of the assembly , the 

proceedings of the assembly and the 

manner of recording and publishing 

such proceedings. 
The Bill, therefore, left the position of the French language 
in court proceedings untouched, and permitted the continuance 
of the practice of printing the Ordinances in French. McCarthy's 
Bill did not pass second reading, but the compromise was embodied 
in the amendment to the Nortwest Territories Act introduced in 
the Senate a few weeks later. On the second reading of this Bill 
in the House of Commons, McCarthy indicated that when it reached 
the Committee stage, he whould renew his campaign for abolition 
of French as an official language. This is probably why the Bill 
was allowed to die on the order paper.< The compromise first 
proposed by Thompson in the winter of 1890 was finally embodied 
in An Act to amend the Northwest Territories Act’, which provided 
as follows: 

"Section one hundred and ten of the 

Act is hereby repealed and the following 

substituted therefori-=- 

"110. Either the English or the French 

language may be used by any person in the 


debates of the Legislative Assembly of the 
Territories and in the proceedings before 


; Commons Debates, eee GOL, 1017. 
Le Thomas, Op.cit., p.107. 
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the courts; and both those languages 

shall be used in the records and journals 

of such Assembly; and all ordinances made 

under this Act shall be printed in both 

those languages: Provided, however, that 

after the next general election of the 

Legislative Assembly, such Assembly may, 

by ordinance or otherwise, regulate its 

proceedings, and the manner of recording 

and publishing the same; and the regulations 

so made shall be embodied in a proclamation 

which shall be forthwith made ana published 

by the Lieutenant Governor in conformity 

with the law, and thereafter shall have full 

force and effect,"1 
Thus, the Assembly was not enabled to touch the use of the French 
language in court proceedings, and the power to regulate its own 
proceedings was not to be exercised until after the next Territorial 
general election. Accordingly, on January 19, 1892, it was moved 
by Frederick Haultain," that it is desirable that the proceedings 
of the Legislative Assembly shall be recorded and published 
hereafter in the English language only'.2 The resolution was 
passed over some oppositions. 
1.156 Lilegality of abolition of French in the Legislature 
of the Northwest Territories.- 

We have come to the conclusion that French was never 

legally abolished in the Legislature of the Northwest territories 
because the resolution of Frederick Haultain was never proclaimed 


as required by thel891 amendment to the Northwest Territories Act. 


‘ Italics ours. 
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Indeed, the most diligent research has been unable to disclose 

any such proclamation. On September 15, 1965, the undersigned 
enquired from Mr. Hugo Fischer, Legal Adviser to the Department 

of Northern Affairs and Natural Resources whether such proclamation 
had ever been made. We quote part of Dr. Fischer's reply dated 
September 24, 1965; 


"In your letter of September 15 to me 

you enquired whether the Lieutenant 
Governor of the North-West Territories 

ever made the proclamation required by 
section 110 of the North-West Territories 
Act (as amended by S.Cl1891, ¢.52) that 
would have established English as the sole 
language of the Legislature. No such 
proclamation could be found in the Public 
Archives of Canada or other likely source 
here in Ottawa. The Provincial Archivist of 
Saskatchewan who would be the depositary of 
the proclamation is of the opinion that 

it was never made. 


Mr, Allan R. Turner, Provincial Archivist of Saskatchewan, wrote 
to Dr. Fischer on September 22, 1965 as follows: 


" Some time ago I instituted a search for 

the proclamation embodying this resolution 

but was unable to find one. I have again 
checked our indexes to both the Proclamations 
and the Orders in Council of the period, 

and have also examined the individual 
proclamations for the period 1892 = 1895, 
without success. I am therefore led to believe 
that no proclamation was issued subsequent | 
to the action of the Legislative Assembly. ”~ 


A search of the Dominion Archive was equally fruitless. We 


quote a letter dated September 22, 1965 addressed by Mr. Pierre 


Brunet, Assistant Dominion Archivist to Dr. Fischer: 


Li Copy of this letter was communicated to the undersigned 
by Dr. Fischer, 
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"A search of the Northwest Territories Gazette 

for the years 1891-95, and of other logical 

sources in our custody has failed to locate a 

Proclamation establishing English as the only 

official language of the Northwest Territories 

Legislative Assembly, 1892 or subsequently.” + 
Consequently, until proof to the contrary is offered, we conclude 
that in the absence of the proclamation required by the 1891 
Amendment to the Northwest Territories Act the resolution of 
abolishing French in the Legislative Assembly of the Northwest 
Territories never acquired "full force and effect" and not only 
is it still permissible to use French in the debates but the 
records and journals must still be printed in both languages 
and should have been so printed without interruptions since 


1892. 
ees 7 Present position of French in the Law of the 


Northwest Territories. 

Not only was French never legally abolished in the 
N.W.T. Assembly, but its use in the courts was never affected 
since the Legislature was never given the power to deal with 
the question. A perusal of the Ordinances of the Northwest 
Territories from 1892 to 1915 reveals that the French language 
no longer received even the grudging deference accorded to it 


prior to 1892. In fact, English became the only language officially 


Ls Copy of this letter was communicated to the undersigned 
by Dr. Fischer. 
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recognized throughout the Territories. Two examples will 
illustrate this contention. The Territories Election Ordinance? 
provides for interpretation whenever a prospective voter did not 
understand English. French was thus placed on the same plane 

as any other language. Conversely, The Coal Mines Regulations 
Ordinance” forbade the appointment of any one "unable to 

speak and read English" to a position of trust or responsibility 
in or about a mine. On the other hand, a partial recognition of 
the French element in the Territories can be found in the 
incorporation of French-speaking clerical corporations under 


oy) 


French names. 


1. No. 11 of 1897, Consolidated Ordinances 1898, c. 3, s. 47. 

2. No. 9 of 1898, s. 38 (34). 

3. e.g. An Ordinance to incorporate "Les Soeurs de Charité de la 
Providence des Territoires du Nord Ouest”, N Tl, Ordinances, 
1902 7% GnAl 5 
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D - YUKON TERRITORY 


1.158 Creation of the Yukon Territory in 1898.- 


On August 16, 1897, the Cabinet issued a Proclamation 
defining the boundaries of the Yukon Judicial District carved out 
the Northwest oye eet nc The following year, Parliament passed 
the Yukon Territory Act which was assented to on June 13, 1898", 
in. virtue, of) s...2,.of this statute, the Yukon Judicial District 


t 


was "constituted and declared to be a separate territory under the 


name of the Yukon Territory". The new Territory was to be administered 
by a Commissioner appointed by the Cabinet and instructed by Lt, The 
statute also provided for a Cabi net-appointed Council with powers 

to make ordinances "for the government of the territory", but subject 
to the power of disallowance by the Federal apices Some 
legislative power, particularly in the area of taxation and criminal 


law, remained with the Federal Cabinet? » section 9 of the Yukon 


Territory Act stated: 


"Subject to the provisions of this Act, the laws 
relating to civil and criminal matters and the 
ordinances as the same exist in the North-west 
Territories at the time of the passing of this Act, 
shall be and remain in force in the said Yukon 
Territory in so far as the same are applicable 
thereto until amended or repealed by the Parliament 
of Canada or by any ordinance of the Governor in 
Council or the Commissioner in Council made under 
the provisions of this Act." 


1. This Proclamation is found as an annex to the Yukon Territor 
1898, 61 Vict., c. 6. 
my LEGGpeGbeVict., c. 6. 
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1 
The Act also created a Territorial Court . Section 17 stipulated 
that only British subjects could qualify for jury duty. 
1.159 


Territory.- 
Under s. 9 of the Act the laws existing in 1898 in 


newl 


The position of languages in the newl 


la created Yukon 


the Northwest Terri tories were carried into the law of the newly 
created Yukon Territory "in so far as the same are applicable 
thereto until amended or repealed by the Parliament of Canada 

or by any ordinance of the Governor in Council or the Commissioner 
in Council"> What was the relevant law in the Northwest Territories 
at that time? We have aoe that the purported attempt by the 
Legislative Assembly of the Northwest Territories to abolish the 
use of French as an official language was illegal and that to all 
intents and purposes French remained with English an official 
language which can be used in the Legislative Assembly and should 
be used in its records and journals. Insofar as the courts are 


concerned, we have seen that technically speaking French never 


pee toe eee and the same can be said of the Yukon Territorial 


Court. Furthermore, as we will have occasion to see” it would 


in any case be ultra vires the powers of Parliament which 


ae oe h ae 
2, The current Yukon Act, 1952-53, 1-2 Eliz. IT, c. 53, s. 22 still 


1.158 
1.159 


provides that the laws relating to civil and criminal matters and the 
ordinances in’ force in the Northwest Territories on June 13, 1898 “shall 
be and remain in force 4n the Territory, in so far as the same are appli- 
cable thereto, and in so far as the same have not been or are not here= 


after repeated, abolished or altered by the Parliament of Canada, or 
any ordinance. 

3. in 1.155 and following. 
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constituted both the courts of the Northwest Territories and 
the Yukon Territorial Court to make them unilingual. Section 
1335 of the B.N.A. Act would prohibit it. We conclude thus 
that today French is still an official language in the Yukon 
Territory which can be used in both its Council and in its 
courts. 


hee Rae, Erroneous assumption. that only English is an official 


language.=- 


However, if one is to judge from the ordinances 
passed by the Commissioner in Council of the Yukon Territory, 
it would seem that only English is deemed to be official. For 
instance, the Ordinance respecting Elections+ provides that if 
a prospective voter "is unable to understand the English language" 
an interpreter shall be provided. The Council seems to have 
taken for granted that the knowledge of French would not be 
sufficient and equates French with all other foreign languages. The 
ordinances contain several other provisions dealing with 
interpreters in court proceedings regulating their functions 


but without indication of language.* 


1, i1902t0¢OPErTlawens, ar 42. 
2. The Judicature Ordinance , C.0.Y.T. 1902, c. 17, R. 539 and 626. 


= oo 
E = ALBERTA AND SASKATCHEWAN 
2461 The creation of Alberta and Saskatchewan.-= 
Increased immigration to the Northwest Territories 
towards the end of the 19th century necessitated heavier 
expenditures for education, public works and local administration. 
The intreduction of municipal organizations into many districts 
outside the limits of the more densely populated settlements 
proved to be impossible. Excessive administrative and financial 
burdens were thus imposed upon the Territorial Government. It 
was evident that a more sophisticated form of government was required 
for the more populated areas of the Northwest Territories, It will 
be recalled that under s. 2 of the B.N.A. Act, 1871, the Parliament 
of Canada was allowed to create new provinces. In 1905, the 
Parliament of Canada carved out of the Northwest Territories the 
Provinces of Alberta and Saskatchewm. This was done by means of 
the Alberta Act and the Saskatchewan Act*. Section 16 of each 
Act provided for the continuation of previous Northwest Territories 
Legislation: 
"All laws and all orders and regulations made thereunder, 
so far as they are not inconsistent with anything contained 
in this Act or as to which this Act contains no provision 
intended as a substitute therefor, and all courts of civil 
and criminal jurisdiction, and all commissions, powers, 
authorities and functions, and all efficers and functionaries, 
Judicial, administrative and ministerial, existing immediate- 
ly before the coming into force of this Act in the territory 
hereby established as the province of Alberta (or Saskatchewan), 
shall continue in the said province(s) as if this Act and The 
Saskatchewan Act had not been passed; subject, nevertheless, 
except with respect to such as are enacted by or existing under 
Acts of the Parliament of Great Britain or of the Parliament of 
the United Kingdom of Great Britain and ireland, to be repealed, 
abolished, or altered by the Parliament of Canada, or by the 


Legislature of the said province(s), according to the authority 
of the Parliament, or of the said Legislature. "3 


S.C. 1905, 4-5 Ed. VII, c. 3. 

Belly 1905, Yok Ed. Viz, Ce he, 

The words or letters between brackets have been added by the 
undersigned. 
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1.162 Alberta and Saskatchewan were of 


fictally bilingual 


at the time of their creation.- 


Lt will be recalled that s.110 of the Northwest 
Territories Act, as amended in 1891, provided: 


Either the English or the French language 
may be used by any person in the debates 

of the Legislative Assembly of the 
Territories and in the proceedings before 
the courts; and both those languages shali 
be used in the records and journals of 

such Assembly; and all ordinance made under 
this Act shall be printed in both those 
languages: Provided , however, that after 
the next general election of the Legislative 
Assembly, such Assembly may, by ordinance 

or otherwise, regulate its proceedings, and 
the manner of recording and publishing the 
same; and, the regulations as made shall be 
embodied in a proclamation which shall be 
forthwith made and published by the Lieutenant- 
Governor in confarmity with the law and 
thereafter shall have full force and effect." 


Since this section was in force in the territories which became 
Alberta and Saskatchewan at the time of the coming inte force 

of the Alberta and Saskatchewan Act , it can be argued that 
s.110 of the Northwest Territories Act, as amended in 1891 
continued as part of the law of both Alberta and Saskatchewan. 

A claim has been made that s. 18 of the 1891 Statute amending 


the Northwest Territories Act and inserting therein the above 


quoted s. 110 had been superseded and that consequently s.110 
of the Northwest Territories Act never formed part of the law 
of Alberta and Saskatchewan. We do not agree with this claim 


which is based on the following arguments. In the "Table of 
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Acts contained in the Revised Statutes of Canada, 1886, and 

Acts of the Dominion of Canada passed thereafter, showing how 

much of each is in force and how each has been dealt with,” 

to be found in the Revised Statutes of Canada, 1906,1 the Revisioners 
refer to section 18 of the 1891 Amendment Act as follows: 
“Superseded by 4-5 E.VII, c.27, s.8, recommended for repeal." 

This latter Statute was An Act to amend the Act respecting 

the North-West Territories and was assented to on July 20, 1905, 
date of assent of both the Alberta and Saskatchewan Acts. Section 8 
of this allegedly superseding statute was limited te dise 
establishing the Supreme Court of the Northwest Territories. 
Obviously, the 1906 Revisioners assumed that this was sufficient 

to supersede the language provision of the 1891 Act. We are of 
the opinion that the Revisioners read toomuch into s. 8 of the 

1905 Statute. Furthermore, even if this interpretation were 


correct, all three statutes of 1905 --the Act to amend the Act 


cA 


respecting the North-West Territories, the Alberta Act and the 
Saskatchewan Act--came into force on the same day, namely the 
first of September, 1905 and it cannot be said that one preceded 
the other. If additional proof is needed that s. 110 of the 
Northwest Territories Act, as amended in 1891 was carried into 
the laws of Saskatchewan and Alberta , it is to be found in 

Act to amend Schedule A to the Revised Statutes ,1906. 2 


— 


Le Vol.4, at p.2980. 
ee S.C. 1907 5 6-7 Edo Vit, en44, 
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Section 1 of this Statute stipulated expressly that the Act of 
54-55 Vict., ¢c.22, i.e. the 1891 Statute amending the Northwest 
Territories Act and introducing s.110 - was not repealed as 
regards the provinces of Saskatchewan and Alberta. Consequently, 
on the basis of aor foregoing analysis and of our opinion that 
French was never legally abolished in the Legislature of the 
Northwest Territories, we believe that as of the lst of September, 
1905, the law of Alberta and Saskatchewan provided for the use 
of either English or French, not only in the debates of the 
Legislative Assembly of eachprovince but in all proceedings 
before the court and required that both languages be used in the 
records and journals of the Provincial Legislatures and in the 
printing of all Provincial Statutes (if statutes can be equated 
with “ordinances"). 


1.163 


We have carefully examined all the relevant 


statutes of both Alberta and Saskatchewan from the time of the 
first Legislative Session of each to the present day, and have 
been unable to find anywhere an express repeal of the 1891 


provision.4 


1. I. A. Alberta Legislation concerning Courts: The Supreme 
Court Act, S.A. AS Ws Ba.VilL, c.5; The Judicature Acts, S.A. 
1919, 9 Geo. V Mieke 2. hus biedtien Lee Coles ReSeAls LOA, c.1293 
RsS.Ae 1955, -c.164. 
B. Alberta Legislation concerning the Legislative Assembly: 


An Act respecting The Legislative Assembly of Alberta, S.A.1909, 
9 Ed. Vil, c.2; The Legislative Assembly Acts, Sharh wtGoe ses 
by Wer WL Gy ees "7H, and subsequent amendments. 


IIT. A. Saskatchewan Legislation concerning Courts: The Judicature 


AGE % SeBbelbGCl, af Ga: ia 3; The Judicature Act, R.S.S. 1909, 
Cc. 52; superseded by The Court of King's Bench Act, OB eu kos 
6-Geos-¥5-e7-10, and R.5.5. 1920, c. 39 » RoSeSs 1930, 
Cac 49 elie 3.8. 1940, ¢.61; The Court of Appeal Act, 
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1.164 Has the right to use French been superseded in Alberta 
and Saskatchewan?-~ 
While no Alberta or Saskatchewan Statute expressly abrogates 

the use of French language, neither does any specifically allow it 
in the Legislature or in the Courts. One may thus well wonder whether 
s.18 of the Northwest Territories Amendment Act of 1891, which, as 
we have seen, was carried into the law of these provinces, is still 
in force therein or whether, on the contrary, this provision has 
been superseded or virtually repealed or rendered obsolete by 
a subsequent legislation. Neither the mere passage of time or the 
lack of practical utility resulting from the small size of the French 
population in either province would be enough to render the provision 
null. For, as Driedger has said: 

"The duration of a statute is prima facie 

perpetual. A statute is not effaced by 

lapse of time, even if it is obsolete or 

has ceased to have practical application." id 
Can we find the answer by statutory interpretation? It must be 
recalled that the 1891 provision made French an official language 
in both the N.W.T. Legislature and in the Courts. Section 14 of 
both the Alberta and Saskatchewan Acts provided thats 


"Until the said Legislature otherwise determines, 
all the provisions of the law with regard to 


footnote 1. cont'd from previous page: 
S.S. 1915, 6 Geo. V, c. 9 » and KiG.8. 1920 38 
and R.S.S. 1930, c. 48 yeh. eS aGiOAQnclz 603 s. 8. 1942, 
6 Geo. vt, Ceoliy hiS<e. 2955,. 0.66. 
B. Saskatchewan Legislation concerning the Legislative Assembl 


The Legislative Assembly Acts Bees L900): 6 Ea, Vil, -O.43 

Red's GULOQOS F .c sR. « - 1920, c. 2 t Reeve LOSO, €153 

superseded by $.8. 1936, ©@.-Geo. VI, «. 4: B.8.8.-1940, «. 3 ;: 
5 iSe pL O55) O75 


Le Driedger, Eimer,A., The Composition of Legislation; Ottawa, 
Queen's Printer, 1957, p. cee 


aeSugoids vYiagetyke svvteté caweciodetasa +o eeredlA err ees i. 
+E wolls yilsoliiovgsa yoo ceoh 40nd fen suenerat donor to eau exit - 
tonsenlw soir Jféw avnd yam enO ved rod odd ae 10° et a 
se .doliiw ,fe80 to de Burt mrs ) teowritror ent Y0! Bia. 
{five et ,aeniiverq saedt to wel ‘edd och Betis Gew” 0998 eved éw - 
aan mbelvetq eidd .prerhaos edd on yuertentw "oO alerens soret ak de 
qd ejeloedo bersbner to belseqet yfLentrly wo bebeareque aeed = 

out Sh Smhy io sQaaseq sxsm eid teddtet motielalyel tueupesdite & 
fonevl art Yo sale [lame end mot got¢tuseryttlity Leoktostq to Sear | 

Molaswotq ant Tobsey oc gunn ed bivow sontvet rertie ap noltisieqog 
‘kes ear vegbetrd aa . 10%! itn” 
BF 
-, “9 stefoade af gt th neva, .omtt to segel © aes 

~" modtsoltlgqas faoitosrq evan ot ot beeaeo mad 

ed tas JT Taoktaterqrodat yrotuiate ud Towers “ons tat? a 


egsvame. JeloftYo me domevt sham nota tvorg £981 odt tad id 
to FI moitoe? .atuweD ont at bas otiteletael 2.WM edt dtod 


a os Sas 


‘Jas bebtvorg 2108 sawesovataat bas aduedth ont 190 


.29teisteb sebwredio sivteletnel b edd LtLtn" ame 
ot bisgex dttw wel edd to ne Ghogndveng ei end Ife 2 ilae ae 


SE .o .Oser 2.8.5 ba > 
“HOE BB 70d,0 : 


‘yfdme sea ALES Je. iF potoroone 
iE, 2 > OLE 8 Li 808 Pass 
£ > as eGeGe i 29 e 
Eco" olor’ -BB.e Moe av 


ate pn 
\ 3, 


— =< —— a —s oc) tees i 


- 325 - 


the constitution of the Legislative Assembly 

of the Northwest Territories and the election 

of members thereof shail apply,mutatis mutandis, 

to the Legislative Assembly of the said province 

and the elections of members thereof respectively.” 
It has been heldlthat the words "constitution of the Legislative 
Assembly of the Northwest Territories” did not include the 1891 
language provision but were confined to the continuation in force 
of chapters 2 and 3 of the Consolidated Ordinances of the Northwest 
Territories, entitled respectively " An Ordinance respecting the 
Legislative Assembly of the Territories", and " An Ordinance 
respecting Elections". In neither ordinance is there any mention 
of the language of debate or record to be used.< To our knowledge, 
this decision of Mr. Justice Prendergast, of the Supreme Court 
of the Northwest Territories, is the only judicial pronouncement 
on this question. It is certainly not an authoritative judgment. 
One can argue with equal weight that the words "all the provisions 
of the law with regard to the constitution of the Legislative 
Assembly of the Northwest Territories" would tnelade such vital 
provision as the 1891 recognition of French. Furthermore, there 
is nothing in the earliest provincial statutes dealing with the 
Legislative Assembly in either province? or in the subsequent 
amendments thereof to suggest that French may or may not be used 


in the debates or records of either Assembly. Their rules are also 


silent. On the other hand, it must be admitted that French does 
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not appear to have ever been used in the Legislatures of either 
LiGince: Nor is there a single Alberta or Saskatchewan statute 
requiring that the laws of those provinces be published in both 
languages and, in fact, they are published in English only. 

From a practical point of view, there is no doubt that French 

is no longer an official language of those parts of the Northwest 
Territories which became in 1905 the Province of Alberta and 
Saskatchewan. But from a strictly legalistic point of view, 

we feel that a clear-cut case cannot be made for supersession 

and that there is some plausibility in the view that French can 
still be used in the Legislative Assemblies of those provinces 
which might even be required to publish their statutes in both 
languages. It is obviously impossible to be categorical and we 
limit our opinion to the guarded statement that the legal situation 


is far from clear. 


1. cf. 13.11 (b) and 13.21 (b). 
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1.165 Is French still an official language in the courts 


of Alberta and Saskatchewan ?- 

The situation is equally muddy with respect to the language 
of the courts in these provinces. Section 16 of both the Alberta and 
Saskatchewan Acts had provided that all courts of civil and criminal 
jurisdiction of the Northwest Territories should continue in each 
province as if either Act had not been passed at least until 
abolished by the Parliament of Canada or by the Provincial Legislature. 
Furthermore, s. 3 of both Acts provided that the B.N.A.Acts of 1867 
and 1886 should apply to either province as if each had been one 
of the province originally united. It will be recalled that s.92(14) 
of the B.N.A.Act 1867 confers on the provinces legislative juris- 
diction over "the Administration of Justice in the Province , 
including the Constitution, Maintenance, and Organization of 
Provincial Courts, both of Civil and of Criminal Jurisdiction, and 
including Procedure in Civil Matters in those Courts." For two years 
neither province legislated on the subject. But in 1907 Saskatchewan 
passed a Judicature Act and Alberta its Supreme Court Act2. Each 
abolished the jurisdiction of the Supreme Court of the Northwest 


Territories within the province. In effect, all the courts to which 
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the 1891 language provision of the Northwest Territories Act 
specifically applied were dis-established by legislation in both 
prdvindae.} But French was never specifically abolished. If 

the 1891 language provision is interpreted strictly a being 
limited to the specific institutions of the legal entity known 

as the Northwest Territories, it might be argued that from 1907 
on, these institutions having ceased to exist in the two provinces, 
the new courts could not be bound by the language provision. 

On the other hand, if a broader point of view is adopted and 

the 1891 provision is taken as guaranteeing language rights 
within the courts of a territory, it can be said with equal 
authority that there is nothing in the legislation of Alberta 

or Saskatchewan abrogating the right to use French in 
their courts. While here again we are not prepared to say that 
the question can be answered categorically one way or another, 
we must note that recent jurisprudence in Alberta has raised 

‘the possibility that French is still recognized as one of the 
official languages which can be used in the courts of that 
province. Indeed,in the very recent case of General Motors 


Acceptance Corporation of Canada Ltd. v. Perozni,¢ Mr. Justice 


Tavender held that French was a "permissive language" in the 


¥. Taylor, G.E. "The Official Language of the Courts in 
Saskatchewan", (1931) 9 Can.Bar Rev. 277,at_p. 282. 


fae (1965) 52 W.W.R. 32, also reported at /1965/51 D.. LIRS( 2d) 724. 
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legislative assembly and the courts of Alberta. In addition 

to the foregoing arguments, Mr. Justice Tavender ruled that 
under the laws of England in force in Alberta it would appear 
that French is a permissive language where it has been used 

by custom.4 The Court took judicial notice of the fact that there 
are certain areas in Alberta which have been inhabited by French- 
Canadians for a period running back to the beginning of the 
history of the area.! The same reasoning might be applied to 
Saskatchewan. If this view is adopted, an additional argument 
for the right to use French in the courts and Legislature of 
these provinces would result from custom and usage. But it 

must be admitted that the very same argument can be turned 
against this view since it could be said that by custom and 
usage French haé ceased to be an official language in either 
province. In fact, the rules of the courts in both provinces 
bear this. out by providing that where a party does not 
understand the English language it is at the discretion of 


the court to provide an interpreter .? 


1. (1965) 52 W.W.R. 32 at p.44. 
2. ibid. 


as Consolidated Rules of Supreme Court of Alberta, 1962, Rule 
330; Revised Rules of Court of Saskatchewan, 1961, Rule 293. 
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1.166 Conclusion. - 

The question whether French is still an official 
language in Alberta and Saskatchewan is a difficult one and 
to some extent an academic one. Our research has not enabled 
-us to resolve it satisfactorily but we think that the problem 
should be pointed out and solved either by judicial decision 
or by legislation. Apparently, the only pertinent legislative 


1 
provision in Alberta wass. 40 of The Interpretation Act 


"When by Act public records are required to 

be kept or any written process to be had or 

taken, the records or process shall be kept, 

had or taken in the English language." 
But, surprisingly enough,it does not appear in the 1958 revision of theActs, 
Mr. Justice Tavender of the Alberta District Court has interpreted 


this section in the above-mentioned case of General Motors Acceptance 


Corporation of Canada Ltd. v. Perozni> in the following manner: 


"This is as far as I have been able to determine 

the only reference in any Alberta statute to the use 
of the English language. By it all ‘public records’ 
are to be in English. I have looked at the defini- 
tion of ‘public record' in several places and I have 
examined some of the text books on the law of evidence 
as it concerns 'public records! or ‘public documents’. 
I have come to the conclusion that ‘public records’ 
refers to certain records or documents which are kept 
by certain government officials whose duty it is to 
inquire into and record permanently matters and facts 
about public matters. Under this definition would 
fall vital statistic records, census records, court 
and certain government tribunal records, etc. I do 
not think private documents such as conditional-sales 
agreements, bills of sale, etc., are properly classed 
as ‘public records.' Ii was referred to an Oregon case 


1. 1955 R.S.A., c. 6.) 


be 16RG9S kao. pak - | aS. 
3, (1965) 52 W.W.R.32, also reported at /1965/ 51 D.L.R. (2d) 724. 
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in which the court there held that a registered 
mechanics! lien was a public record. I do not 
consider this to be a sound decision under our 

law. The use of the word ‘process! in the 

statute refers, in my opinion, to judicial process = 
statements of claim and defence, writs, etc."1 


However, Mr. Justice Tavender was referring to a provision 


which ceased ‘to exist seven years eartier! 


1. (1965) 52 W.W.R., 32, at 46. 
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F- OFFICIAL LANGUAGE OF BRITISH COLUMBIA 


1.167 History of creation of British Columbia.- 
What is now the Province of British Columbia had 


formerly been part of the Indian Territories. Two Imperial 
statutes had extended the jurisdiction of the courts of Canada 
to the Indian Territories, including British Gatuabiac: As a 
result, royal prerogative did not suffice to establish colonial 
government in British Columbia since it was ultra vires the 
Crown to override a statute of Parliament. Hence it was by 
Act of Parliament that Vancouver's Island was established as 

a colony in 18419." This statute abrogated the application 

of the previous legislation as it affected the new Colony. 
But, although it did not provide for the establishment of 
legislative institutions, it did allow for the administration 
of justice subject to change by an eventual local legislator. 
The actual constitution for the new Colony took the form of 
Commission and Instructions to Governor Blanshard, dated 

July 9 and 13, 1849, respectively. These documents followed 
the general lines of other prerogative constitutions in 

North America, and more particularly in the Maritimes. We 
have discussed these in the first sections of this chapter. 


They imported English law into the new Colony. 


Ln 4a Geo. 1 oe Cis 138 and 1-2 Geo, vs Lote? 664 
2. 12-13 ViCVe% iS 48, 


1.107 


“eo 


The Colony of British Columbia itself was also 
established by statute in 1858.7 A Commission and Instructions 
were issued to Governor Douglas on September 2 of that year. He 
was authorized to make provision for the administration of justice 
and to enact laws for the peace, order and good government of 
the inhabitants. By an order-in-council of June 11, 1863, 
the Governor was empowered to provide for the administration 
of justice and to constitute a partly representative legislative 
council in British Columbia. The Colony of Vancouver's Island 
was united to British Columbia by an Act of Parliament.© When 
the B.N.A. Act was adopted in 1867, s. 146 thereof recognized 
the right of Canada to admit British Columbia. This was done by 
an Imperial Order-in-Council dated May 16, 1871. Section 10 
of the Schedule to this Order-in-Council rendered the relevant 
provisions of the B.N.A. Act of 1867 (which must be deemed to 
include, naturally, s. 133). As we know, any doubt as to the 
ability of the Dominion to create new provinces was removed 


a few months later by the B.N.A. Act of eyelets 


1.168 English, the official language of British Columbia by 


custom.-= 


No British Columbia statute ever conferred official 


status on any language. The law of England was adopted as the 


des hee Niet. os 90, 
2, 29-350 Vict., c. 67. 
3. 34-35 Vict., c. 28. 
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law of the Colony from the time of its establishment and the 
creation of its formal government. At that time English was 
the official language of all courts in Great Sylvain: By 
custom and usage the official status of English does not seem 


to have ever been doubted in British Columbia. 


1. Pursuant to the Act of 1731, 4 Geo. II, c. 26 discussed in 1.06. 
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THE LANGUAGE OF THE OFFICIAL TEXTS OF CANADIAN 
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1.169 Introduction. = 

In the present division we will review all major 
decuments of continuing constitutional significance for 
Canada with a view to determining the language in which 
the official text was passed (as distinguished from any 
unofficial translation). Most of these documents are 
re-printed in the British North America Acts and Selected 
Statutes, 1867-1962 by Dr. M. Ollivier . Other statutes 
referred to have been examined in their original text 
wither in the Statutes of Canada or of the United Kingdom. 


A considerable number of documents are also found in 


Shortt and Doughty's Documents relating to the Constitutional 


History of Canada“. Since many constitutional documents are 


re-printed in Volume VI of the 1952 Revised Statutes of Canada, 
reference is had to this Volume whenever possible. The 
inescapable result of the following survey is that the 
Constitution of Canada today consists of a series of 

statutes and documents, the most important of which are in 


only one language: English. 


1. Ottawa, 1962. 
S SQeriwe 1 otc 
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1.170 Pre-Confederation documents.-= 
(a) The Articles of Capitulation of the City of Quebec.- 


The Articles of Capitulation of the City of Quebec were 
originally signed in French and the French text is the 
official eae However, it is clear that there was also 
an English text at the time of the Capitulation since an 


English text appears in the work published in 1789 Capitulations 


2 
and Extracts of Treaties relating to Canada . 


(bd) The Articles of Capitulation of the City of Montreal.- 
The official texts of the Articles of Capitulation of Montreal? 


were also signed in French, however, an English version is 

be found in Capitulations and Extracts of Treaties relating to 
Canada. 

(c) The Treaty of Paris.- The Treaty of Paris was 

signed on the 10th of February, 1763 in Paris. The official 

text is in the French language only, insofar as articles I to XXVITI 
are concerned, however, the final articles of the Treaty are signed 


in French, Latin and Spanish 


e+ SHOYGU and Deughty,"epitecit.. Part I, footnote on p. 5. 
Published by the Queen's Printer for Lower Canada 1797, 
by order of the Governor. 

Shortt and Doughty, op. cit., p. 7. 

Shortt and Doughty, op. cit., pp. 97 and 113. 
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(d) The Royal Proclamation of 1763.- The Royal Proclamation 
of October 7, 1763" was issued by George III in the English language, 
and, although a number of French translations exist, only the 
English text has legal validity. The official text of this 
Proclamation appears in the English version of the Revised Statutes 
of Canada and the translation appears in the French version "& titre 


documentaire”. Only this French translation is taken from A collection 


of the Acts passed in Parliament of Great Britain and other Public 
Acts relating to Basa, 

(e) The Quebec Act.- The Quebec Act, w774" is an act of 

the Imperial Parliament and the official text exists in the 
English language only. However, an unofficial French translation 
("a titre documentaire") appears in Volume VI of the Revised 


Statutes of Canada. 


(f) The Constitutional Act, 1791.- The Constitutional Act 


2 
of 1791 is likewise an Act of the Imperial Parliament and the 
official text is in the English language only; a French translation 


appears in Volume VI of the Revised Statutes of Canada ("a titre 


6 
documentaire"). 


1. R.S.C., 1952, Volume VI. 
2 Published by order of the Governor, 1824, P.E. Desbarats, 
Law Printer; French and English texts are on opposite pages. 
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R.S.C., 1952, Volume VI. 
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(g) Order-in-Council of the 24th of August, 1791.- The 


Order-in=Council of the 24th of August, 1791, divided the Province 
of Quebec into the Provinces of Upper and Lower Canada. The 
official text of this Imperial Order-in-Council is in the 


u 
English language only . 


A By fs) 


(h) The Constitutional Act Amendment Act.- The Constitutioml 


Act Amendment Act of 1830" is an Act of the Imperial Parliament and 
xists in the English language only. We have been unable to find 
a French translation of this Act. 

(i) The Union Act.~ The Union Act, 1840 Hs an Act of the 
imperial Parliament and the official text is in the English 
language only. However, a translation was made at the time, and 
this translation appears in Volume VI of the Revised Statutes of 
Canada 1952 ("a titre documentaire"). 

(3) The Union Act Amendment Act.= The Union:Act Amendment 
Act 1818" relating to the use of the French language is an Act of 
the Imperial Parliament and as such was passed in the English 
language only. No translation of this Act appears to be 


available either in the French language. 


Shortt and Doughty, op. cit., Volume II, p. l. 
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(k) The Colonial Laws Validity Act.- The Colonial Laws 
Validity Act 1865+ is again an Act of the Imperial Parliament, 


and was passed in the English language only. 


a EP Og @ 4 British North America Acts and amendments and similar 
statutes.-= 

The following statutes, except the 1952 British North 
America Act, are Acts of the Imperial Parliament and their 
official text is in English only: 

The British North America Act, 1867, 30-31 Vict., c..3. 


The Rupert's Land Act, 1868, 31-32 Vict., c. 105. 
The British North America Act, 1871, 34-35 Vict., c. 28 


(Establishment of Provinces, validating Canadian Acts). 
The Parliament of Canada Act, 1875, 38-39 Vict., c. 38 
(Validating Oaths Act). 


The British North America Act, 1886, 49-50 Vict., c. 35 
(Representation of Territories). 


The Canada (Ontario Boundary) Act, 1889, 52-53 Vict., c. 28 
The Statute Law Revision Act, 1893, 56-57 Vict., c. 14. 


The Canadian Speaker Act, 1895, 


Ow eBags Que 34 

The British North America Act, 1907, 7 Ed. VII, c. 11 
(Provincial subsidies). 

The British North America Act, 1915, 5-6 Geo. V, c. 45 
(alteration of the Constitution of the Senate) 


1. 28 and 29 Vict., ¢. 63. 
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The British North America Act, 1916, 6-7 Geo. V, c. 19 
Extension of Twelfth Parliament 

The Statute Law Revision Act, 1927, 17-18 Geo. V, c. 42. 
The British North America Act, 1930, 20-21 Geo. V, c. 26 
Agreement with Western Provinces). 

The Statute of Westminster, 1931, 22 Geo. V, c. 4. 


The British North America Act, 1940, 3-4 Geo. VI, c. 36. 
(Unemployment Insurance) 


The British North America Act, 1943, 7 Geo. VI, c. 30 


(Readjustment of Representation) 

The British North America Act, 1946 , 10 Geo. VI, c. 63 
(Readjustment of Representation 

The British North America Act, (No. 1), 1949, lé-13 Geo. VI, 
Ce re 


(Terms of Union, Canada and Newfoundland) 


The British North America Act, (No. 2), 1949, 13 Geo. VI, 
c i 


(Amendment of the Constitution) 


The British North America Act, 1951, 14-15 Geo. VI, c. 32 

Old Age Pensions 

The British North America Act, 1952, S.C., ec. 15 

This is a Canadian Statute 

The British North America Act, 1960, 9 Eliz. II, c. 2 

Tenure of Office of Judges 
A French translation of the Rupert's Land Act, 1868 and of the Statute 
of Westminster, 1931 appears in the French edition of the Statutes of 


Canada in those years, although they are Acts of the Imperial Parliament 


whose official text is in English only. 
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1472 Imperial orders-in-council.-= 
A number of Imperial a ders-in-council deserve attention: 
a Order of Her Majesty in Council admitting Rupert's Land 
and the North Western Territory in the Union, June 23, 1870. 
a Order of Her Majesty in Council admitting British Columbia 
into the Union, May 16, 1871 


Order of Her Majesty in Council admitting Prince Edward 
Island into the Union, June 26, 1873 


WN 


Ae Order of Her Majesty in Council admitting all British 


lerritories and Possessions in North America and all 
Islands adjacent thereto into the Union, July 31, 13880. 
Their original text i in English but French translations appear 
in the French version of the Statutes of Canada in their respective 
years. It should also be noted that the Letters Patent Constituting 
the Office of Governor General of Canada, errectsya October 1, 1947, 


were published in both English and French in the Canada Gazette. 


a PS 2 i, Canadian constitutional statutes.- 
Dr. M. Ollivier in his above-quoted work lists 78 
statutes of the Canadian Parliament which affects the Constitution 
of the country. The most important of these would be: 
The North-West Territories Act, 1869, 32-33 Vict., S.C., c. 3. 
The Manitoba Act, 1870, 33 Vict., S.C., c. 3. 
The Alberta Act, 1905, 4-5 Ed.-.VII, S.C., c. 3. 
The Saskatchewan Act, 1905, 4-5 Ed. VII, S.C., c. 42. 
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The Terms of Union of Newfoundland with Canada, 1949, 
a Vis Geo. PL Sd Ce is 1 


The Succession to the Throne Act, S.C., 1937, c. 16. 
The Senate and House of Commons Act, R.S.C., 1952, c. 249. 
tne supreme Court Act, B.5.0.,°1952, c. 259. 

Since they are Acts of the Federal Parliament, they were published 


in both English and French. 
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